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REPORT
on Implementation of the Law on Free Access
to Information of Public Importance
and the Law on Personal Data Protection
for 2009
1. INSTITUTION OF THE COMMISSIONER
1.1. Status, Powers and Responsibilities
The Commissioner for Information of Public Importance is an independent and autonomous public authority, established under the Law on Free Access to Information of Public Importance in 2004. Under the Law on Personal Data Protection of October 2008, he was renamed Commissioner for Information of Public Importance and Personal Data Protection (hereinafter: the Commissioner) upon receiving new powers as of 1 January 2009.
The Commissioner is appointed by the National Assembly of the Republic of Serbia for a seven years term of office, with a possibility of maximum two reelections. The incumbent must an eminent expert in the field of human rights, with a graduate degree in law and at least 10 years of relevant work experience.
A person who has competences or is employed in another public authority or a political party cannot perform the function of the Commissioner. The Commissioner exercises his/her duties independently. He/she shall neither request nor accept orders or instructions of other public authorities or other individuals and may not be held responsible for opinions or suggestions given while performing his/her duties. Pursuant to the Law, the Commissioner has two Deputies, appointed by the National Assembly on Commissioner’s proposal for a seven years term of office as well, with a possibility of one reelection.
The Commissioner has the following powers:
A. In the field of freedom of information of public importance:
· To handle complaints against decisions passed by public authorities relating to violations of the rights provided for under the Law on Free Access to Information of Public Importance (hereinafter referred to as LFAIPI);

· To monitor compliance of public authorities with the obligations set out in this Law and report to the public and National Assembly thereof;

· To initiate the drafting or amendment of regulations implementing and promoting the right to access information of public importance;

· To propose measures public authorities should take to improve their compliance with this Law;

· To undertake necessary measures to train the staff of public authorities bodies and to familiarize the staff with their responsibilities in connection with the right to access information of public importance for the purpose of ensuring effective implementation of this Law;

· To inform the public of the content of the Law and the rights regulated by the Law and perform other duties under this Law,

· To file a motion for review of constitutionality and legality of laws and other general enactments;
B. In the field of personal data protection:
· To supervise the implementation and enforcement of the Law on Personal Data Protection (hereinafter referred to as LPDP), i.e. to supervise the enforcement of data protection; 

· To decide on appeals in cases set out in this Law; 

· To maintain the Central Register of data files; 

· To supervise and allow transborder transfer of data out of the Republic of Serbia; 

· To point out the identified cases of abuse in data collection; 

· To produce a list of countries and international organizations with adequate provisions on data protection; 

· To give his/her opinion on the formation of new data files or introduction of new information technologies in data processing; 

· To give his/her opinion in case of doubt whether a data set constitutes a data file within the meaning of this Law; 

· To give his/her opinion to the Government in the procedure of enactment of instruments governing the methods of data filing and safeguards for particularly sensitive data; 

· To monitor the implementation of data safeguards and to propose improvement of those measures; 

· To give proposals and recommendations for improving data protection; 

· To give prior opinion on whether a certain processing method constitutes specific risk for a citizen’s rights and freedoms; 

· To keep up to date with the data protection arrangements in other countries; 

· To cooperate with authorities responsible for data protection supervision in other countries; 

· To determine the way in which data are to be handled if a data controller ceased to exist, unless provided otherwise; 

· In connection with maintenance of the Central Register, to publish an inventory of data files in the “Official Gazette of the Republic of Serbia” annually and to post the mandatory Central Register, as a public document, on the Internet; 

The Commissioner has the following duties set under the law:
·  Within three months of the end of every fiscal year, to present the National Assembly with an annual report on the activities undertaken by public authorities to implement thse two Laws and is/her own activities and expenses. The Commissioner shall also present other reports to the National Assembly if he/she deems it necessary. The Commissioner forwards the report submitted to the National Assembly also to the President of the Republic, the Government and the Ombudsman and makes it available to the public by appropriate means.
· To publish and update a manual with practical instructions for the effective exercise of rights regulated by LFAIPI in the Serbian language and in languages identified as official under the law,

· To inform the public of the content of the manual for implementation of LFAIPI via the press, electronic media, the Internet, public panel discussions and in other ways,

· To issue instructions for the publication of directories of public authorities.

         When handling a complaint challenging a decision to deny access to information of public importance, the Commissioner is authorized under LFAIPI  to have access to every data storage medium covered by the Law.
1.2. Appointment of the Commissioner
The first incumbent of the office of the Commissioner for Information in the Republic of Serbia is Mr. Rodoljub Sabic, LLM, a Belgrade-based lawyer, appointed by the Decision of the National Assembly of the Republic of Serbia RS No. 91 of 22 December 2004 and subsequently, prior to the expiration of his term of office, also by the National Assembly Decision RS No. 19 of 29 June 2007 after the enactment of the Constitution; it is deemed that the Commissioner’s term of office began as of the date of his first appointment. The Deputy Commissioner in the field of freedom of information was appointed by the National Assembly Decision RS No. 9 of 3 April 2006.
1.3. Normative framework
The Commissioner passed the first instruments governing the operation of the Office of the Commissioner for Information of Public Importance (hereinafter referred to as the Commissioner’s Office), in January 2005, according to which the Commissioner’s Office should have 21 employee. These instruments were endorsed by the National Assembly in late May 2005, in accordance with the Law. 

In 2006, the Commissioner passed new instruments governing the operation of his Office, harmonized with the new regulations on civil servants and salaries, but the number of staff remained unchanged. These instruments were endorsed by the National Assembly after more than a year – in November 2007. 

Subsequent to adoption of the Law on Personal Data Protection, which entered into force on 4 November 2008, and became applicable on 1 January 2009, since the Commissioner’s sphere of competence was extended, a new internal organization and job classification instrument and amendments of the Decision on the Operations of Commissioner's Office were passed in November 2008, according to which the Commissioner’s Office should have a total of 69 employees. These instruments were endorsed by the Assembly Decision RS No. 2 of 23 January 2009 when they became applicable.
1.4. Human Resources
Under the Decision on Operation of the Commissioner’s Office, endorsed by the National Assembly, the Commissioner has a total of 69 employees. On the other hand, the 2009 Human Resources Plan of the Commissioner’s Office envisages a far small staff of just 49. 
However, the Human resources Plan was not implemented in 2009, the reason being the fact that the Ministry of Finance withdrew its endorsement, explaining that funds for salaries for the envisaged new hiring had not been allocated; this despite the Commissioner’s warning that the matter required utmost urgency, especially in view of the considerable extension of powers. Still, even if this had been done, not even the additional premises made available to the Commissioner in February 2009 on top of the existing ones would have sufficed for a staff of more than twenty.
            For reasons stated above, the Commissioner’s Office was not able to hire a single member of staff in 2009 to cover duties in the field of personal data protection. Thus, the Commissioner, the Deputy Commissioner and the Secretary-General of the Office performed these operations on top of their other duties.
Until as late as April 2009, the Commissioner operated with only 5 civil servants. As from April/May 2009, 6 new civil servants have been hired for duties pertaining to freedom of information, as per the endorsed Commissioner’s Human Resources Plan. Some of these incumbents have also been deployed to duties of personal data protection, in addition to their regular work. Given that the Commissioner insists on quality of decisions, this of necessity affected the observance of deadlines in both fields. 
             The situation being as it is, financial and other specialized tasks vital for the functioning of the Office (in connection with the exercise of employees’ employment rights, public procurement, technical support for the IT system, support to projects etc.) are outsourced under temporary service contracts during the year according to the needs.
1.5. Assets
Under Article 34 of the Law on Free Access to Information of Public Importance, the operations of the Commissioner and his Office are funded from the budget of the Republic of Serbia.

The issue of premises for the Commissioner’s Office has not been resolved even after five years of commencement of its operations. Thus, from 1 July 2005, when it was provided with its first premises, through February 2009, the Commissioner’s Office de facto had at its disposal only two offices for its civil servants: of the five available offices, one was for the Commissioner, one for his deputy, and one was a passageway, shared with the staff of another public authority. These premises in 42 Svetozara Markovica street in Belgrade were far from suitable for the body’s original responsibilities, less still for the new responsibilities assumed as of 1 January 2009. Subsequent provision of several more offices on the same floor of the same building in February 2009 failed to fully address the issue, because the total floor area of the premises is still insufficient for a staff of 29.
The available equipment used by the Commissioner’s Office was barely sufficient to cover the existing capacities. It is partly owned by the Administration for Joint Services of the Republic Bodies, but it is mostly purchased with Commissioner’s resources in the past years.
The Commissioner’s initially approved budget for 2009 was only 42% of the amount the Commissioner proposed, but after his intervention it was increased to 58% compared to the Commissioner’s Financial Plan for financial costs and equipment of the authority. The proposed amount of funds necessary for hiring officers for the implementation of new competences in the field of data protection was not approved, although the Government defined in the Bill the projection of necessary funds and human resources for its implementation by which the Commissioner was governed in his proposal.
Funds allocated to the Commissioner for 2009 under the Law on Budget of the Republic of Serbia amounted to RSD 67,113,000.00, but a budget revision in April cut this amount by 15% to RSD 57,013,000.00. Budget execution reached 64.48 %. The fact that the Office was unable to hire a sufficient number of staff, as an external factor, combined with economical spending patterns, contributed towards this under-implementation of budget appropriations in 2009, when budget execution ranged between 45 and 74% of approved appropriations. 

Budget execution in 2009:

	Account position
	Description
	Commissioner’s proposal
	Approved
	Realized
	%


	411

	Salaries and fringe benefits
	62,840,000.00 

	23,582,000.00
	16,932,523.08
	71.80

	412

	Contributions
	11,330,000.00
	4,299,000.00
	3,030,921.49
	70.50

	413

	Compensations in kind
	200,000.00
	40,000.00
	37,135.00
	92.84

	414
	Social benefits to employees
	1,300,000.00
	70,000.00
	40,000.00
	57.14

	415

	Compensations for employees
	1,370,000.00
	300,000.00
	284,499.49
	94.83

	416

	Rewards and bonuses
	0.00
	1,000.00
	0.00
	0.00

	421

	Standing expenses
	7,000,000.00
	5,000,000.00
	1,606,891.93
	32.14

	422

	Travel expenses
	2,300,000.00
	1,500,000.00
	301,971.42
	20.13

	423

	Contract services
	14,130,000.00
	10,630,000.00
	7,101,303.27
	66.80

	425

	Repair and maintenance
	1,240,000.00
	740,000.00
	227,357.93
	30.72

	426

	Material
	7,400,000.00
	5,200,000.00
	1,685,986.72
	32.42

	482

	Taxes, fees
	250,000.00
	150,000.00
	10,800.00
	7.20

	483
	Fines and penalties
	00.00
	1,000.00
	0.00
	0.00

	512

	Machines and equipment
	6,500,000.00
	5,500,000.00
	5,499,768.80
	100.00

	TOTAL:
	 

	115,860,000.00
	57,013,000.00
	36,759,159.13
	64.48


	


 
2. RIGHTS PROTECTED BY THE COMMISSIONER
2.1. Freedom of Information
The freedom to access information of public importance was established in Serbia by LFAIPI enacted in November 2004. This right essentially covers the right to access documents held by public authorities, in particular the right of a requester to be informed by an authority whether it holds the requested information or not, as well the right of access to a document containing the requested information and the right to a copy of the document.
This right is guaranteed by LFAIPI and Article 51 of the Constitution of the Republic of Serbia to everyone: citizens, the media, any natural person and legal entity, thus establishing a good mechanism of control over public and other authorities by the citizens.

           Freedom of information is in practice enforced in two ways: through proceedings before the Commissioner for Information of Public Importance and personal data protection and through proceedings before the Administrative Court of Serbia (in 2009, the Supreme Court of Serbia).
Protection before the Commissioner is ensured in proceedings following complaints by requesters who were denied this right by a public authority. Complaints with the Commissioner are not admissible against the highest authorities: the National Assembly, the President of the Republic of Serbia, the Government of the Republic of Serbia, the Supreme Court of Serbia (now the Supreme Court of Cassation), the Constitutional Court and the Republic public Prosecutor.
    
Judicial protection in administrative disputes is ensured before the Administrative Court (Formerly the Supreme Court of Serbia), which rules on the legality of the Commissioner’s decisions and the decisions of the six highest authorities against which complaints with the Commissioner are not admissible. 
2.2. Right to Personal Data Protection
Pursuant to LPDP (“Official Gazette of the Republic of Serbia”, Nos. 97/08 and 104/09 – new law), the right to personal data protection includes:
· Right to notification of data processing – every person shall have the right to be accurately and fully informed by the data controller whether he/she is processing data on him/her, which data are processed, for which purposes data are processed and on which legal grounds data are processed, from whom he/she collects the data; which data files contain the data, who uses such data, which data are used, for which purposes data are used and on which legal grounds data are used; as well as to whom data are transferred, for which purposes data and on which legal grounds data;
· Right to access – every person shall have the right to request to access data relating to him/her;

· Right to a copy – every person shall have the right to request from data controllers to obtain copies of data relating to him/her and he/she bears only the necessary costs of making and providing – submission of copies of data;
· Rights upon obtaining access to data – every person shall have the right to require of data controllers to correct, modify, update or delete data, as well as to a stay and suspension of processing, provided that conditions specified by the law are met.

Any person dissatisfied with a decision or action of a data controller is guaranteed the right of appeal with the Commissioner pursuant to LPDP.

Commissioner’s rulings may be challenged in administrative proceedings by bringing legal action before the Administrative Court of Serbia.
This right is also guaranteed by the Constitution. Article 42 of the Constitution of the Republic of Serbia provides for the following:
“Protection of personal data shall be guaranteed.

Collecting, keeping, processing and using of personal data shall be regulated by the law.

Use of personal data for any purpose other than the one they were collected for shall be prohibited and punishable in accordance with the Law, unless this is necessary to conduct criminal proceedings or protect safety of the Republic of Serbia, in a manner stipulated by the law.

Everyone shall have the right to be informed about personal data collected about him/her, in accordance with the law, and the right to court protection in case of their abuse“.
3. COMMISSIONER’S ACTIVITIES
3.1. ACTIVITIES IN THE FIELD OF FREEDOM OF INFORMATION
3.1.1. Procedures
The requester can lodge a complaint with the Commissioner if a public authority body refuses to inform him whether it holds or has access to certain information of public importance, if it refuses to provide access to a document containing the requested information, if it fails to issue or send a copy of the document in question (depending on the content of the request), or fails to do so within the statutory time limit.
The Commissioner shall act on complaints in accordance with the procedure set by LFAIPI and in accordance with the provisions on general administrative proceedings pertaining to second-instance ruling and shall pass a decision without delay and in any case not later than 30 day of the lodging of complaint.
Before reaching a decision, the Commissioner shall allow the public authority, and if necessary also the applicant, to reply by means of statements. When acting on a complaint, the Commissioner shall:

· Reject a complaint on formal grounds if it is inadmissible, lodged by an unauthorized person or untimely/premature,
· Reject a complaint as unjustified if the public authority proves it acted in accordance with the Law,
· Sustain a complaint as grounded and order the public authority to comply with the request and to provide the information to the applicant within a short period of time, with an obligation to notify the Commissioner when it carries out his orders as instructed,
· Sustain a complaint, rescind the challenged first-instance decision and decide as suggested by the requester, or otherwise return the case to the authority of first instance to pass a new decision in repeated proceedings,
· Terminate the proceedings, if the complainant withdraws the complaint, usually because the public authority has in the meantime provided the requested information to the complainant after Commissioner’s intervention or for other reasons.
    When finding facts necessary for reaching a decision, the Commissioner shall have the right to gain insight into any information medium covered by LFAIPI.

As regards infringement liability, the Commissioner is not vested with statutory powers to file a petition for institution of infringement proceedings.  Hence when the Commissioner finds, while acting on complaints or otherwise, that an action or inaction of a public authority involves elements of an infringement referred to in Articles 46-48 of LFAIPI, the Commissioner shall notify the Administrative Directorate of the Ministry of Public Administration and Local Self-government as the body responsible for instituting infringement proceedings (until 2010, the responsible authority was the Ministry of Culture) and shall forward to it all case documents for that purpose. 
The Commissioner shall act on requests for information of public importance available to him/her, if created in his/her work or in connection with it, like any other public authority in accordance with the provisions of Article 16 of LFAIPI: he/she shall submit requested information to the applicant within the statutory time limit if such information is available to him/her and make a note to that effect; if this is not the case, he shall notify the requester and, with his/her consent, forward the request to the authority that, according to his knowledge, holds a document with the requested information. If he finds that reasons for denying or restricting access to requested information under the Law pertain, the Commissioner shall pass a substantiated decision rejecting the request with rationale for such decision. The latter has never happened.
When acting on requests forwarded or referred by other public authorities under Article 19 of LFAIPI, the Commissioner shall first establish whether the document is held by the authority that referred the request; if this is not the case, he/she shall forward the request to the authority that, according to his knowledge, holds the requested document (unless the requester decided otherwise) and notify the requester accordingly, or alternatively he/she shall refer the requester to the authority that holds the information.

Claims in connection with the operations of public authorities which are not deemed to be information of public importance by their content shall be forwarded by the Commissioner to the competent authority for acting and the Commissioner shall notify the requester within his/her sphere of competence.
        In the procedure of enactment or amendment of other laws, the Commissioner may, where necessary, warn the competent authority or respond in other way if such legislation is incompatible with the provisions of LFAIPI in that it hampers free access to information; furthermore, the Commissioner may also file a motion to establish constitutionality and legality of regulations.
        The Commissioner shall draw the attention of a public authority if, outside the complaints handling procedure in connection with alleged violations of the freedom of information, he/she finds that other provisions of the Law have been breached to the detriment of this freedom, e.g. if inadmissible amounts are charged as fees for issuing copies of documents etc.

3.1.2.  Information on Resolved Cases
In 2009, the Commissioner’s Office processed a total of 2,689 cases in the field of freedom of information. Of that, 1,865 cases were received in the course of 2009, while further 824 remained from earlier periods. 
 
Compared to the previous year, it is evident that inflow of cases in 2009 was about 23% higher than in 2008 or, for example, about 4.5 times higher than in 2005. 
The resolved cases include:
· 1.512 complaints, of which only 109 (7,2%) related to actual decisions rejecting a request for information, while the remaining ones concerned failure of public authorities to act on requests for access to information of public importance or unsubstantiated rejection of request,

· 14 responses to claims in administrative proceedings against Commissioner’s decisions, 

· 26 opinions concerning the implementation of the Law on Free Access to Information  of Public Importance,

· 30 responses to requests seeking information of public importance from the Commissioner, 

· 52 requests for information of public importance in connection with the operations of another authority which the Office forwarded to the public authority that holds the information and notified the requesters thereof,

· 168 cases concern communication with public authorities for the purpose of establishing their competences for handling specific cases, in connection with other issues regarding implementation of the law,

· 145 claims relating to operations of public authorities that are not deemed to be information of public importance; these have been forwarded to the relevant authorities and requesters have been notified accordingly,
· 14 cases relating to other advisory and instructional communication with public authorities in connection with the implementation of the Law in order to achieve greater transparency.
3.1.2.1. Complaints
Out of the total of 1,512 resolved complaints, only 282 (18.6 %) were unjustified or formally deficient and urged the following decisions:

· 197 decisions (13.03 %)  rejecting complaints as unjustified,

· 85 conclusions (5.62 %) rejecting complaints on formal grounds – untimely or premature submission, inadmissibility or declined jurisdiction by the Commissioner. 

It should be pointed out that, regarding justified complaints, in almost 10% of all complaints relating to the so-called “silence of administration” had been justified at the time of filing but became de facto unjustified at the time of processing, because the authorities concerned responded in the meantime by providing the requested information or by passing decisions rejecting such requests, which decisions could then be challenged by filing new complaints. This seems to indicate that the number of unjustified complaints was even smaller than presented here.
The remaining 1,230 complaints (81.3%) which were found to be grounded were resolved by the Commissioner as: 

· In 619 cases (50.32%) the Commissioner ordered the public authority concerned to comply with the request and enable access to requested information. The Commissioner passed a total of 505 decisions, because 114 cases were joined and a single decision was used to resolve two or more complaints against the same authority, 
· In 568 cases (46.18%) proceedings were terminated because public authorities in the meantime complied with the requests, following interventions by the Commissioner. In these cases, the Commissioner passed a total of 517 conclusions on termination of proceedings, because 51 cases were joined with other cases, 
· In 43 cases (3.5%) rescinded the challenged first-instance decision аnd returned the case to the authority of first instance to pass a new decision in repeated proceedings.
The requests covered mostly information relating to: acting or easons for failure to act in other administrative or court proceedings; disposal of public assets, budget resources and donor funds; privatization, projects, investments, public procurement; legality of issuance of various licenses and permits, in particular building permits; protection of personal freedoms and personal and property rights; salaries and other emoluments from the national budget; hiring and staff numbers; documentation pertaining to medical treatments; environment protection; animal welfare measures; decisions of law enforcement and judicial authorities etc.

Statistics show that in 2009 the highest share of complaints lodged with the Commissioner were complaints against public authorities and organizations (about 35%), local self-government authorities (about 23%), public enterprises (about 13%), judicial authorities (about 12%) and only 1% against provincial autorities, while all other authorities accounted for the remaining share.

From the information on outcomes of complaint proceedings presented above it follows that in some 50% of all cases the authorities of first instance comply with the request of the requester as soon as they learn a complaint was lodged, i.e. before the Commissioner passes his decision, while further 40% of them comply with the request after the Commissioner passes a decision acting on the complaint.
Thus, the Commissioner’s interventions following complaints in 2009 ensured access to information for requesters in about 90% of all cases, some of which gained special publicity, e.g.:
· A document held by the Ministry of Internal Affairs on planned activities of the Republic of Serbia pertaining to liberalization of the EU visa regime with the Republic of Serbia and the Bylaw on Keeping of Secrets and Top Secrets; 

· Agreement concluded between the National Bank of Serbia and German company Millbauer concerning the production of biometric  passports;
· Documents held by the <Ministry of Economy and Regional Development concerning lists of employees of the company “Robne kuce ‘Beograd’ a.d.”, in bankruptcy, who are eligible to a special severance pay disbursed through the National Employment Service, pursuant to a Resolution of the Government;

· Information held by the Tax Administration of the Ministry of Finance on taxpayers in the territory of Kosovo and Metohia, as well as on employees, their  expenses and performance;
· A document held by the Belgrade City Council containing information on the resettlement plan for unhygienic settlements in Belgrade;
· Information held by the Ministry of Health in connection with waiting lists, additional physicians’ work, vaccination against the novel influenza virus;
· A number of reports made by the Budget Inspectorate of the Ministry of Finance during control of certain public authorities;
· Information on public procurement of works for the gymnasium of the Comprehensive Secondary School in the city of Kragujevac;
· Information held by certain public university schools which is relevant for the conditions of studying and the students’ standard of living; 
· Disclosure of information on salaries of managers in public enterprises and agencies etc.; 

· Information on physicians’ actions in the case of a mother who died at childbirth at the Health Centre “Studenica” in Kraljevo etc.

A notable progress in the implementation of LFAIPI in 2009 has been made by the Ministry of Internal Affairs. This was in part due to the talks between the Commissioner rand the Minister concerning the need to make improvements in this field and to the fact that the Minister was willing to make huge steps in this regard, including the formation of a special organizational unit responsible for these issues. The effects of this unit’s performance have been apparent and are expected to improve further in the future, in particular as regards compliance with the Commissioner’s orders from the previous period. 
It should also be noted that the Safety Information Agency (SIA) – an authority notorious for its gross violation of LFAIPI until 2008 – has made progress after talks between the Minister and the new top SIA officials and in 2009continues to meet its obligations under the law to a satisfactory standard. 

Statistical information for 2009 shows that public authorities failed to comply with the Commissioner’s orders in about 10% of all cases of grounded complaints, whereby national and local authorities are almost equally represented. This is evident in some of the cases in which requesters did not receive any information or received incomplete information even though the Commissioner passed relevant decisions:
· Information held by the National Bank of Serbia on banks subjected to control in 2008;

· Information held by the Ministry of Finance the amount of the debt owed by economic operators to the state and the 10 largest debtors in mid 2009; on economic operators (enterprises, institutions, associations, trade unions etc.) that have outstanding liabilities for social contributions; copies of reports made by budget inspectors concerning their visits to certain national and local authorities; information concerning the working version of the Draft Denationalization Law;

· Information held by the Ministry of Environment and Spatial Planning in connection with the approval of preparatory works for “Usce” Shopping Centre in Belgrade and a building permit issued by Savski Venac municipality in Belgrade;  

· Information held by the Ministry of Labour and Social Policy pertaining to a report of inspection at the public enterprise Belgrade Airport “Nikola Tesla”, calculations of accommodation rates at the Gerontology Centre Belgrade; Rules of Procedure of the Committee on proving Representativeness of Trade Unions; funds paid to the company “Fiaz zastita” as remuneration for work of persons with disabilities; 

· Information held by the public enterprise Serbian Railways on carriage repairs – specifications and invoices, as well as all liabilities of the Serbian Railways to “Zelvoz”;  information on allocation of apartments between 2006 and 2008, as well as information on the total value of public procurement contracts for commodities and services concluded in 2008 by the public enterprise “Zeleznice Srbije” (Serbian Railways); 

· Agreements concluded by “Telekom Srbija” with representative trade unions, as well as with “Mc Cann Erickson“ company and Verat company in Belgrade; 

· Data held by the Ministry of Telecommunications and Information Society on the Minister’s business travel costs; 

· The Bylaw on Fund for Financial Assistance to Members of Families of Fallen and Wounded Members of the Ministry of Internal Affairs and the Bylaw on Salaries in the Ministry of Internal Affairs;

· Statutory protocol and technical procedures applied by the Health Centre “Studenica” in Kraljevo when diagnosing and treating certain disorders in pregnant women;

· Information held by HC “Krusik” Valjevo on an agreement concluded with the Carton Packaging Factory “Irma” d.o.o. Valjevo;

· A decision of the RTS Managing Board under which resources necessary for organization of the Eurosong 2008, which were not envisaged in minutes from XV session, were approved, as well as the conditions of the invitation to tender for the concept design of the Eurosong Contest stage.

Among those authorities that have significant issues with complying with requests to access information of public authorities, the Ministry of Finance – in particular its Tax Administration – particularly “stands out”. As a rule, this Ministry/Administration rejects requests a priori, invoking the duty to observe confidentiality under a special law, without bothering to assess whether the disclosure of requested information would actually produce any adverse consequences and, if so, which ones. In those cases, requests for information have been honoured only when ordered by the Commissioner’s rulings passed following complaints, but even then this has not always been the case. Thus, the Ministry of Finance, including Tax Administration, has still not complied with 15 orders issued by the Commissioner in 2009 – more than any other Ministry. 
Misunderstanding and reluctance to implement standards set out in LFAIPI were also evident in the drafting of the Law on Budget System: a provision on transparency of budget preparation and execution – which is of paramount importance – was not included even in the guiding principles of the Draft Law and was only introduced through subsequent amendments. In some other laws, e.g. the Law on Tax Procedure and Tax Administration, provisions pertaining to accessibility of information have even been amended in the meantime in a way which further restricts requesters’ rights, contrary to the applicable norms and universally accepted standards.
At the local level, towns/cities and municipalities that failed to comply with more order of the Commissioner in 2009 than any other local authorities are the towns of Jagodina and Leskovac, the municipalities of Palilula, Zvezdara and Savski venac in Belgrade and the municipality of Velika Plana. 

In the field of the judiciary, the District Court of Pozarevac and the Public Prosecutor’s Office of Belgrade have failed to comply with more than one order issued by the Commissioner.

As regards national-level public enterprises, those with particularly low compliance with the Commissioner’s orders in 2009 included the public enterprise “Zeleznice Srbije” (Serbian Railways) and Telekom Srbija. 
The Commissioner feels that the Government should take note of the fact that the number of his orders that have not been complied with in 2009 has almost doubled compared with 2008 and that more than 40% of this increase is attributable to public authorities and national public enterprises and institutions.

In cases where information was not made available even after the Commissioner passed a ruling, the Government received 41 requests from information requesters to enforce the rulings, which is its duty under Article 28, paragraph 2 of the Law. Some requesters have addressed the Government repeatedly, unsatisfied with the failure of authorities to meet their requests. 
From the report of the Government’s Secretariat General it is apparent that the Government has still not put in place any measures to regulate enforcement of the Commissioner’s decisions and to ensure their implementation. All that the Government did was to notify relevant public authorities in some cases of the fact that the rulings are binding and to inform the requesters accordingly, without taking any other action; this will be dealt with in detail below, in the section pertaining to administrative obstacles for implementation of the law.
3.1.2.2. Lawsuits in Administrative Proceedings
According to available information and the information obtained from the Supreme Court of Serbia, the Supreme Court received a total of 37 lawsuits in 2009, of which 35 were filed against decisions of the Commissioner and 2 against the Republic Public Prosecutor’s Office in accordance with this Law.
Out of 35 lawsuits relating to decisions of the Commissioner, 18 were filed by authorities of first instance, which are not vested with legal powers to file lawsuits; hence the Supreme Court rejected 10 of these lawsuits as inadmissible. Also, 5 more lawsuits filed against the Commissioner’s rulings by persons whose complaints had been initially rejected. Of those, 3 lawsuits have been rejected as unjustified and the Commissioner’s rulings have been confirmed; one lawsuit has been suspended, and in one case the Commissioner’s ruling has been voided. The Supreme Court has not ruled on the remaining 20 lawsuits. 
The Supreme Court of Serbia did not rule on lawsuits against the Republic Public Prosecutors Office.
A very ingenious case of direct curtailment of the freedom of information is failure to comply with the Commissioner’s ruling by alleging that it is being “challenged” in an administrative dispute. It is “ingenious” in that authorities of first instance are not entitled to initiate administrative disputes. Even if this might have once been a point of contention, for several years now the Supreme Court has clearly articulated through its case law the view that authorities of first instance do not have legal powers to challenge the decisions of authorities of second instance in administrative disputes, because this matter does not concern the exercise of some purported rights and interests of those authorities, but the right of an information requester. What is indicative is that some authorities are particularly persistent and tend to file the same lawsuit for the second time, even though their lawsuits were formerly rejected as inadmissible by the Supreme Court or were at least notified of such inadmissibility by the Commissioner. Examples of such behaviour include “Naftna industrija Srbije” (Oil Industry of Serbia) before its privatization, the National Bank of Serbia, the District Court of Pozarevac, the Ministry of Defence, the Republic Health Insurance Institute, Krusik – Valjevo and even the Ministry of Justice.
What is indicative is that the total number of lawsuits filed against decisions of the Commissioner by public authorities ordered by the Commissioner to submit requested information to requesters in 2009 was considerably higher than in 2008. This is indicative indeed, since one has to assume that the reason for filing those lawsuits was certainly not ignorance, but an intention to delay as much as possible any action on the Commissioner’s orders, which are, by the way, final, binding and enforceable. Thus, in spite of the fact that authorities of first instance do not have legal powers to initiate administrative disputes against authorities of second instance and in spite of the clear stance of the Supreme Court on this issue, citizens often face delays in the exercise of their right enshrined in the Constitution and the law and reaffirmed by a decision of the competent authority. Such behaviour of authorities is reason for great concern, especially in light of the increased number of unenforced rulings in 2009 compared with the previous year.
3.1.3.    Activities aimed at Enhancing the Public Profile of Activities
3.1.3.1. Civil Servants Training and Activities undertaken to promote the Right of the Public to know
In 2009, as in the previous period, many activities were implemented with the aim to familiarize the public with the exercise of its right to access information of public importance and to assist the authorities with the implementation of LFAIPI.

Staff training is an explicit obligation of every public authority under LFAIPI, the aim being to familiarize the staff with their responsibilities under this Law, which entrusts the task of arranging for such training to the Commissioner.

In 2009, the Commissioner continued taking part in a number of seminars for members of executive and judicial authorities, the media, citizens, students and pupils which addressed the implementation of this Law and exercise of freedom of information with support from OSCE Mission to Serbia, CoE Office in Belgrade, the Fund for Political Excellence, The American Bar Association, the Standing Conference of Towns and Municipalities, the European Journalists Association in Serbia, the Independent Association of Serbian Journalists (NUNS), Association of Serbian Journalists (UNS), the Association of Independent Electronic Media (ANEM), the Toplica Center for Democracy, the Conrad Adenauer Foundation, the Open Society Fund, Civil Initiatives, Centre for Applied European Studies, the Faculty of Law in Belgrade, the Faculty of Media in Belgrade, the Faculty of Political Sciences in Belgrade, the Faculty of Organizational Sciences and a number of NGO members of the Coalition on Freedom of Information and other with the involvement of the Human Resources Department of the Government of Serbia, for the staff of national authorities and organizations and administrative districts.

The debates, round tables and similar events organized by other public authorities, the media and the civil sector to address the issues of civil control of the Government, corruption prevention, freedom of the press, provision of information to citizens, accessibility of information of public importance and information classification, the internet and web presentations and archived files were actively attended by the Commissioner and members of his Office in order to affirm this right. The right of the public to access information held by public authorities was also affirmed by a number of editorials published by the Commissioner during the year.
On proposal from the Commissioner, the issue of freedom of information was included in the annual Program of General Professional Upgrading of Civil Servants at Public Authorities and Government Service for 2009, which became a framework for its implementation, making it an integral part of the curriculum for State examination for admission to public authorities.
In celebration of the International Right to Know Day, a meeting was held in September 2009 in Belgrade to address the effects achieved in the implementation of the Law on free Access to Information of Public Importance. The meeting was attended by a number of the media representatives, public authorities and members of the diplomatic choir and was supported by the OSCE Mission to Serbia, the Independent Association of Serbian Journalists and the NGO Coalition on Freedom of Information. On that occasion, award and recognitions were bestowed on a number of public authorities for their outstanding contribution in the implementation of this Law. The recipient of the top award was the Fifth Municipal Court of Belgrade. 
The Commissioner actively participated in the two-day Belgrade International Conference which addressed the relations between the National Assembly and the Government on the one hand and autonomous public authorities and bodies on the other hand. The Conference was supported by UNDP and addressed outstanding issues and problems that need to be overcome in order to improve freedom of information.

As part of education and affirmation of freedom of information, the Commissioner held a number of lectures at the Faculty of Political Sciences, the Faculty of Law, the Media Faculty, the Faculty of Organizational Sciences etc.
Similarly as in the previous four years since the enactment of LFAIPI, in 2009 the Commissioner used every opportunity to point to the importance of education for proper exercise of this freedom and to explain that this is a statutory obligation, binding under the recommendations of GRECO (Group of States against Corruption under the Council of Europe).  

The Catalogue of about 11 thousand public authorities subject to LFAIPI should also facilitate the exercise of the right of the public to know. This Catalogue was prepared by the Commissioner’s Office in 2008 and posted on the Commissioner’s official website. In 2009, it was regularly updated, including the changes which resulted from the reform of judiciary authorities. The Catalogue is undoubtedly very useful for citizens and all other potential beneficiaries of this right, as well as for public authorities, including the ministry responsible for supervision, although its nature is not constitutive.
In order to promote freedom of information, the Commissioner’s official website was upgraded in early 2009 with financial support from the UNDP Office. The website is regularly updated in Serbian and English version and it can also be accessed by disabled persons.
3.1.3.2. Initiatives concerning Regulations

The Commissioner’s initiative and efforts to put the Bill of Amendments to LFAIPI resulting from a citizens’ initiative in 2007 in parliamentary procedure have failed. For this reason, the Commissioner has urged on a number of occasions the ministry responsible for information and the ministry responsible for public administration to prepare the draft Law and submit it to the Government for endorsement. As a result, in late April 2009 the Government endorsed the Bill and submitted it to the National Assembly for enactment. The Law was enacted in December 2009. Amendments to LFAIPI have introduced certain improvements, including the shifting of the enforcement function from the Ministry of Culture and Information to the Administrative Inspection of the Ministry of Public Administration and the introduction of liability of heads of relevant authorities. At the time of enactment of this Law, the Commissioner also insisted – and a group of deputies accepted the initiative and put forward an amendment – that the transfer of enforcement powers should take place without delay; this amendment was endorsed by the Assembly.

However, the Bill of Amendments to LFAIPI did not contain a provision on protection of whistleblowers from liability, which is why the Commissioner launched an initiative for the Ombudsman to put forward an amendment providing for whistleblower protection compliant with ratified conventions on criminal and civil liability, in accordance with GRECO recommendations. The Ombudsman accepted this initiative, but this Ombudsman’s amendment was unfortunately not endorsed by the National Assembly although it is extremely important taking into account its anti-corruption potential, as well as the need for compliance with assumed responsibilities. Instead, the Assembly endorsed the deputies’ amendment, which does not essentially provide for this protection.  

In connection with the adoption of the Bill on Data Confidentiality, the Commissioner first sent a letter to the Prime Minister in mid 2009, warning him that legal arrangements which would restrict the Commissioner’s existing powers regarding protection of freedom of information and of personal data were very questionable from the aspect of generally accepted democratic standards. The Commissioner warned that it would certainly reduce the achieved level of human rights contrary to Constitution, and he also pointed out that the lack of public debate before the adoption of the Bill was a serious omission. On the same occasion, the Commissioner expressed his opinion in public through announcements, appearances in the media, editorials etc. Owing to that, and particularly owing to the amendments submitted by the Ombudsman and reactions of the civil sector, some of the most contentious arrangements were removed. Most importantly, the provisions of Article 45 of the Law on Personal Data Protection, which had been a matter of dispute since the time of their enactment, have been repealed, albeit with a one-year delay, with the enactment of the Law on Data Confidentiality,  

In connection with the Bylaw on Official and State Secrets and the Manner of Keeping and Release from Duty of keeping of Official and State Secrets of 1976 of the Ministry fo Internal Affairs, the Commissioner recommended to the Minister to repeal that legal instrument, which never came into force because it had never been published, but was nonetheless in effect, because of possible legal consequences from the aspect of freedom of information of public importance.

The Commissioner also publicly commented on the internal recommendation titled “Vademecum”, issued by the European Commission’s DG Trade to its partners, which he considered potentially detrimental to the transparency of public administration. 

In conncetion with the adoption of the Budget System Bill, the Commissioner drew attention to the lack of public debate on this important system law and to the fact that the Bill did not even include a principle of publicity of the budget. Following an intervention by the Commissioner and many experts in the field, the Law now envisages a principle of publicity, albeit at a general level.

In connection with the drafting of the Bill on Maximum Staffing of Public Administration and the related duty of public authorities to disclose the number of their staff and hired persons, the Commissioner insisted that this duty should be expanded to include the disclosure of disbursed salaries, fringe benefits and other emoluments. This initiative was accepted.

The Commissioner submitted to the Ministry of Public Administration and Local Self-government his objections and suggestions concerning the Draft Law on Administrative Disputes. These related in particular to: the provisions impeding the freedom of information and the introduction of an additional requirement in case of silence of administration, in that the requester now must seek information repeatedly upon expiration of the statutory deadline for the authority concerned to respond. Unfortunately, this initiative was not accepted.

The Commissioner publicly drew attention on a number of occasions to the bad practice of enacting regulations without public debates, notably in the case of the Amending Law to the Law on Information of 2009.

In connection with the Draft Action Plan on Implementation of Public Administration Reform in Serbia for the Period 2009-2012, the Commissioner submitted to the Ministry of Public Administration and Local Self-government his suggestions concerning the Commissioner’s sphere of competence and those suggestions have been included in the document.

The Commissioner actively took part in a public debate organized in connection with the enactment of the Law on National Assembly.

The Commissioner also participated actively in the adoption of the Council of Europe Convention on Access to Official Documents, which Serbia signed in June 2009, at a conference of Ministers of Justice in Troms, Norway.

3.1.3.3. Activities in connection with the preparation and publication of the Directory on Operations of Public Authorities

Publication of a directory on operations set out in Article 39 of LFAIPI applies to all public authorities, territorial autonomy bodies, local self-government bodies and organizations vested with public powers. This provision contained in the Law and the Instructions concerning the Publication of the Directory of Operations of Public Authorities adopted by the Commissioner pursuant to the Law in 2005 requires of all these public authorities to produce a Directory containing all relevant information about them that could be of interest to the citizens and the public, to post the document on their Internet presentation and to update its content regularly, at least once a month. 

In 2009, as in the previous four years of application of LFAIPI, the Commissioner has insisted on compliance with this legal duty by the competent authorities for the citizens’ benefit and for the purpose of improving and facilitating access to information of public importance even without specific requests, in order to ensure greater transparency of public authorities’ operations, which is one of the constitutional principles governing their operations and a prerequisite for good governance.

In connection with preparation of directories and their quality, the Commissioner’s Office published in early 2009 and distributed to public authorities a CD with analyses and other expert material created in the implementation of the project “Free Access to Information of Public Importance” funded from NIP resources through the Ministry of Public Administration and Local Self-government. Within this project, Transparency Serbia, which was contracted for this task in a public procurement tendering procedure in the second half of 2008, analyzed 80 selected directories at the national and provincial levels and their compliance with LFAIPI and the Commissioner’s Instruction and proposed recommendations for quality improvement. Furthermore, a model of a directory for the local self-government authorities has been designed on the basis of the analysis of the directories of the local self-government authorities. All of the above should result in an increased level of provision of information to citizens about operations of public authorities and in compliance with their obligations set out in the Law.

The issue of publication of directories by authorities was addressed in talks with the Ministry of Telecommunications and Information Society. Those talks dealt with pro-active standardized publication of information on the activities of public authorities on the e-poortal of the public administration.

The same issue was highlighted in a number of seminars across Serbia during the year in order to train members of public authorities.

The effects of these measures and the measures taken thereupon, especially regarding republic authorities, will be discussed in more detail in other part of this report.

3.1.4.  Administrative and other Obstacles to Implementation of LFAIPI

Official evaluations of relevant institutions, the European Commission evaluation contained in its Annual SAA Progress Report for Serbia for past four years, evaluations and recognitions by OSCE and the Council of Europe and opinions of journalists’ associations and the general public confirm that significant results have been achieved in exercise and protection of freedom of information of public importance. Early this year the Commissioner was awarded the “Best European” plaque for the most European project and the exercise of duties of the Commissioner in 2008. In 2009, in celebration of the Human Rights Day, he received the prestigious award “Knight of Vocation” as one of six recipients in the field of protection of universal values; in the jury’s opinion, he set a personal example and through his work he managed to bring together relevant expertise and awareness and showed moral integrity and consistency. Although these awards were personal, they certainly reaffirmed the high regard for the institution’s operations. 

However, the effects of implementation of the Law on Free Access to Information would undoubtedly have been far better if only the competent authorities had been more willing to eliminate certain administrative and other obstacles impeding the implementation of the Law, which unfortunately have persisted for four whole years. In order to convey a more realistic sense of the actual achievements, this Report reiterates facts about the remaining obstacles that significantly affected the implementation of the Law.
3.1.4.1. Failure to enforce LFAIPI and Absence of Liability for Infringements

In 2009, enforcement of LFAIPI – a responsibility of the Ministry of Culture – was not fully ensured, just as in the previous four years of implementation of the Law. Thus, there was no mechanism to ensure that public authorities are held accountable for violation of the right of free access to information and for breaches of other responsibilities arising from the Law, including the preparation and publication of directories and reporting to the Commissioner. The Ministry acted in some 10% of all cases forwarded by the Commissioner’s Office in connection with infringement liability for violation of the right to access requested information. This comes as no surprise given the fact that only one person within the Ministry is in charge of these duties. No petitions were filed for institution of infringement proceedings against failure to comply with duties set by the law, although the Commissioner’s Office submitted relevant information on request from the Ministry.

As of December 2009, the Commissioner submitted to the Ministry of Culture, as the authority competent for initiating infringement proceedings, a total of 1751 cases containing elements of infringements referred to in Article 46 of the Law, which requires a prior survey to be made in order to determine the identity of responsible persons and to identify the elements of the infringement. According to the information provided by the Ministry, the outcome was as follows: the Ministry filed the total of 256 petitions for institution of infringement proceedings with competent authorities (18 petitions in 2009). Of that number in 124 cases the authorities fined the perpetrators with RSD 3,000.00-25,000.00 which means that in neither case a responsible person within the public authority received maximum penalty under the Law. Further 41 cases of 2009 were submitted to the Ministry of Public Administration and Local Self-government in February 2010, when enforcement responsibilities were transferred to that Ministry. 

The facts above show that less than 7% of the total number of registered cases of violation of the right to access to requested information have been penalized in accordance with the Law so far (the real number of infringements is undoubtedly several times higher) and no case was processed for failure to comply with other duties set out in the Law; it therefore seems reasonable to believe that this situation encourages the authorities to ignore their duties under the law.  

Many of these cases are already time-barred. Many authorities have not responded to the request of the Ministry of Culture to provide details on the responsible person, which is why petitions for institution of infringement proceedings have not been filed. Some actions that constitute violations of the right to access information were not even covered by penal provisions under the Law.

Amendments to LFAIPI adopted in December 2009, providing inter alia for a transfer of enforcement powers from the Ministry of Culture and Information to the Administrative Inspectorate of the Ministry of Public Administration and Local Self-government, should improve compliance with this Law; the same is true of amendments relating to sanctions for and liability of heads of authorities, instead of officers authorized to handle requests.

These amendments were a result of numerous letters and years of pleading by the Commissioner with competent authorities, including the Government of Serbia and the Ministry of Culture, in which he warned against the consequences of the lack of enforcement and liability.

3.1.4.2. Failure to enforce decisions of the Commissioner

The issue of unregulated enforcement of decisions of the Commissioner and Government’s failure to enforce them will unfortunately be addressed in this Commissioner’s report as well, since little has changed in this regard as of the day of the implementation of the Law.

In the absence of infringement liability for violations of the Law, including failure of public authorities to proceed in accordance with the instructions of the Commissioner to grant a requester access to information, the function of enforcement of decisions taken by the Commissioner – for which the Government of Serbia is responsible under Article 28, paragraph 2 of the Law – should be made effective as a matter of utmost urgency. 

The initiatives presented by the Commissioner under the powers conferred on him under Article 35, item 2 of the Law to the Government of the Republic of Serbia as early as in 2006, when he requested that the Government establish mechanisms to enforce decisions taken by the Commissioner, unfortunately had no effect; the same is true of the Commissioner’s recommendations to that effect in all annual Reports he forwarded to the National Assembly. The Commissioner addressed the Prime Minister in 2008 and 2009 on this issue. The initiatives called for relevant interventions in the Government’s Rules of Procedure or to adopt a separate piece of secondary legislation to govern the enforcement of Commissioner’s decisions through activation of mechanisms available under the Law on General Administrative Proceedings for failure to comply with penalties other than pecuniary ones, similar to the provisions contained in the Commissioner’s decisions, with enforcement measures including fines that could be repeated until a specific requirement is complied with. The same initiative was repeated in late 2009, when the Commissioner drew attention of the Government’s Secretariat General to the considerably increased number of unexecuted Commissioner’s rulings in that year and submitted copies of all 290 unexecuted rulings.

The Commissioner hereby once again draws attention to the fact that the absence of support from the Government in the enforcement of his decisions, even after repeated pleadings and direct addresses to the Government by citizens and the media, has adverse effects on implementation of the Law on Free Access to Information of Public Importance. The Government’s failure to enforce the Commissioner’s rulings seems to indicate that the Government de facto encourages violation of the law and encourages public authorities in violation of this right enshrined in the Constitution and the law, however unwittingly. This assumption is supported by statistics, which show that national authorities account for a high share of the total number of unexecuted orders from the Commissioner’s rulings.

The Report of the Government’s Secretariat General shows that in 2009 alone 41 information requesters addressed the Government (some of them even more than once) seeking enforcement of the Commissioner’s rulings where public authorities failed to act on binding Commissioner’s order.  The same report of the Secretariat General states that the relevant public authority must be notified and advised on the binding nature of rulings and that the response of the authority must be forwarded to the requester, but no further actions are taken in terms of controls or enforcement. 

Although this issue was regularly pointed out in reports of rapporteurs of the competent European institutions, it remained unsolved. What is indicative is that the issue of the Government’s non-compliance with the duty to enforce the Commissioner’s rulings where necessary has remained unresolved, although it is highlighted even in the Government’s own documents, such as the Action Plan on Implementation of the National Anti-corruption Strategy and the Plan on Implementation of European Partnership Priorities. Even the recommendations contained in the above foreign reports and Serbian documents failed to eliminate the obstacles for the exercise of the right to access information.

3.1.4.3. Inadequate Normative Environment

3.1.4.3.1. Relation of LFAIPI to other laws

 The issue of incompatibility of the freedom of information provisions in many procedural and other laws with the provisions of the Law on Free Access to Information of Public Importance was also discussed in earlier annual reports and not much has changed in the meantime. Competent authorities still seem to be unaffected by the lack of consistency within the legal system as regards this issue.

 Many procedural laws, including the Law on General Administrative Proceedings, the Criminal Proceedings Law, the laws on misdemeanours, executive, litigation and proceedings and other laws, still contain provisions that effectively restrict access to information to certain persons (e.g. parties in the proceedings) or impose a requirement under which a person has to demonstrate “justified” or “grounded” interest to access information, or documents are provided for examination only, while copies are not allowed, which is contrary to the Law on Free Access to Information of Public Importance.

Another group of laws contain restrictive provisions on access to information in that they refer to data confidentiality e.g. the Police Law, the Law on Taxation Procedure and Tax Administration etc., and these provisions are invoked to deny access to requested information by default even in cases when this is not justified under the Law on Free Access to Information, i.e. when there is no evidence that such action is necessary to safeguard a legitimate overriding interest and that disclosure of requested information could result in severe legal or other consequences for overriding interest safeguarded by the Law.

The Commissioner’s experience shows and the public is well aware that in many cases where denial of access to requested information was justified by invoking confidentiality the actual aim of the public authority was to conceal illegal actions, notably corruption.

After passing of LFAIPI, new regulations have often been passed and the existing ones have often been amended without due regard of the need to harmonize the provisions on publicity of operations and accessibility of information with the provisions of the Law on Free Access to Information, as a lex specialis based on relevant international documents, declarations and recommendations. 

The Declaration on Access to Information adopted in December 2004 by the UN Special Rapporteur on Freedom of Opinion and Expression, the OSCE Representative on Media Freedom and the Special Rapporteur on Freedom of Expression of the Organization of American States explicitly states that, in the event of inconsistencies, the Freedom of Information Act takes precedence over all other laws. 

3.1.4.3.2. Lack of Relevant Complementary Regulations

Proper implementation of the Law on Free Access to Information of Public Importance required urgent adoption of complementary regulations: the Law on Data Confidentiality and the Law on Personal Data Protection. These Laws have been enacted, but their content is not completely harmonized with European standards. Even more importantly, creation of assumption for actual implementation of standards established by those laws in practice is being delayed.

In addition to the enactment of laws etc. to regulate the concept and types of secrets, procedures for affixing and removing confidentiality marks, classification of confidential data responsibilities of confidential information handlers, bodies responsible for protecting data confidentiality etc., the deliberation of the order of precedence between the public’s right to know and the data confidentiality requirements, with a view to ensuring effective protection of an overriding public or other legitimate interest also requires affirmation of new standards in real life.

 
The existence of many documents which had a confidentiality mark affixed to them at some point or another, when it was considered necessary, and, once granted, was never reviewed or revoked when reasons no longer pertained significantly hampers the implementation of the Law on Access to Information and confuses persons responsible for ensuring compliance with the Law. It often comes in handy to conceal corrupt practices.

This is particularly an issue in cases when an authority (e.g. a ministry) is asked to enable access to a document marked as confidential by another authority (e.g. the Government); in such cases, that authority is required under the law to decide whether prevailing interest exists, but in practice this is almost never the case and the decision has to be made by the Commissioner upon a complaint.

           The Recommendation of the CoE Committee of Ministers No. 2002 specifies that “situations in which confidentiality of a document would, by automatism, preclude access to that document in the future, should be avoided”, and that public authorities handling requests for information must satisfy themselves that all requirements for granting the confidential status are indeed met by applying the “interests weighing” test.

The enactment of the Law on Personal Data Protection (October 2008) and the Law on Data Confidentiality (December 2009) is in itself not sufficient to eliminate these problems identified in the implementation of LFAIPI – not until full implementation of those Laws is ensured and de facto protection of rights is granted in accordance with the law. In addition, the Law itself contains certain provisions that are non-compliant with acquis communitaire.  

Enactment of a law to govern the issue of opening of secret files would also be a not insignificant step towards full implementation of LFAIPI. 

3.1.4.4. Issue of Insufficient Premises

Apart from all of the above obstacles hampering the implementation of LFAIPI, another not insignificant impediment is the years-long lack of adequate office premises for the Commissioner’s Office. This problem runs back to the time of formation of this authority. 

From the very beginning, the Commissioner has been facing many obstacles in when trying to obtain even the barest necessities for proper functioning of the Office. This is most evident in relation to efforts to obtain adequate office premises whereupon the Commissioner has addressed dozens of letters and held numerous talks with competent Government authorities and services highlighting the consequences.

Additional premises allocated by the Government’s Resolution 77 No. 361-1847/2005-002 of 27 March 2008 after numerous interventions by the Commissioner, were made available only in February 2009. However, these premises combined with the existing ones cannot accommodate more than twenty or so employees – 3.5 times fewer than the number originally approved by the National Assembly. Thus, the issue of premises remains open and will be burdening the Office in the forthcoming period. This fact will, of course, impede the performance of the Commissioner’s duties under the Law on Personal Data Protection, effective as of 1 January 2009.

Under such circumstances, the Commissioner operated until as late as April 2009 with a staff of only 6 (including administrative and technical jobs). As explained above, this was far below the actual needs and the caseload of the Office.

A direct consequence of the unresolved issue of premises is the backlog in the Commissioner’s operations. Almost one thousand cases filed by complainants whose right to access information was violated are pending resolution through no fault of the Commissioner, even though they are well past the 30-day deadline set by the Law within which the Commissioner was required to pass a decision. It should be noted that a piece of information becomes irrelevant if it is not timely provided. Due to the large inflow of cases and understaffing, the Commissioner has been forced to focus on tasks and duties the delay of which would cause greatest damage. 

In addition to the lack of premises, the fact that the Ministry of Finance withheld its endorsement of the Commissioner’s Human Resources Plan for 2009, as explained above, has directly resulted in a year-long delay in the implementation of the Law on Personal Data Protection.

In mid 2009, the Ministry of Justice notified the Commissioner on the availability of additional premises for tasks associated with the new duties in the field of data protection, as the High Commercial Court had moved to the by then reconstructed building for judicial authorities in Nemanjina 9. The issue of adequate premises for the Commissioner and his Office is still being resolved. 

3.2 ACTIVITIES IN THE FIELD OF PERSONAL DATA PROTECTION

3.2.1. Personal Data Protection Procedure

The Commissioner ensures personal data protection in two ways:

· Acting on an appeal lodged with the Commissioner as a second-instance authority and

· Upon complaints lodged with the Commissioner as the supervisory authority responsible for enforcing LPDP.

       Complaints can be lodged with the Commissioner when a personal data controller (legal entity, natural person or public authority) fails to act on request submitted by a data subject  to be informed within the statutory time limit whether his/her personal data are being processed and, if so, by whom, who collected those data, for what purposes and on what legal grounds, in which data files they are stored, as well who is the user of his/her personal data, i.e. to whom are those data transmitted, which data, for what purposes, on what legal grounds and in what period they are processed. Complaints may also be lodged when a data controller fails to grant access to data or issue a copy thereof within the time limit provided for in the law or fails to decide on a request upon data access whereby a correction or deletion of inaccurate or illegally processed data is requested. 

The Commissioner shall decide on appeals within 30 days of lodging at the latest. He/she shall first forward appeals to data controller for reply and, where necessary, shall take such actions to establish the facts as may be necessary in order to rule on an appeal. For that purpose, data controller shall give to the Commissioner or a person specifically authorized by the Commissioner access to data or data files, his/her general enactments and premises and equipment he/she uses.

 In deciding upon an appeal, the Commissioner may reject all untimely or incomplete appeals or reject unjustified appeals. If the Commissioner establishes that the appeal is grounded, he/she shall order the data controller to act upon request within a specified period of time.

  The Commissioner’s rulings on appeals shall be binding, final and enforceable. Where necessary, the Government shall ensure that the Commissioner’s rulings are enforced.

                The Commissioner shall also supervise the implementation of the Law on Personal data Protection. The Commissioner shall perform supervision through authorized officers –inspectors. Inspectors shall prepare a report on inspections.

          Inspectors shall use knowledge acquired ex officio or learned from appellants or third parties, while persons responsible for data processing and protection shall enable inspectors to freely carry out supervision duties and shall give them access to all necessary documents.

          According to the law and other regulations governing data secrecy inspectors shall keep all data they learn while performing supervision, unless provided otherwise. This duty shall continue to subsist after the expiration of an incumbent’s term of office.

If violations of the provisions of the law governing personal data protection are identified in the course of supervision, the Commissioner shall caution the data controller against any irregularities in processing.

On the basis of the findings of an inspector, the Commissioner may:

           1)   Order the rectification of such irregularities within a specified period of time;

           2)   Temporarily ban any processing carried out contrary to the provisions of this Law;

           3)   Order the deletion of data collected without proper legal grounds.

The Commissioner shall also supervise transborder transfer of data out of the Republic of Serbia and shall approve transborder transfer of data.

The Commissioner shall bring infringement charges in cases of violation of the provisions of this Law and may also bring criminal charges if he finds an offence can be characterized as criminal.
3.2.1.1. Assumptions for Implementation of LPDP

The Law on Personal Data Protection – LPDP took effect on 1 January 2009.

However, in 2009 the Commissioner was not de facto enabled to implement this Law, although the Commissioner received assurances from the Prime Minister in late 2008 that all necessary steps would be taken in this regard and although he had time and again reminded the Government in writing of the importance of implementation of this Law from the aspect of European integration.

The new instrument on job classification which the National Assembly endorsed envisages 69 employees at the Commissioner’s Office and, accordingly, the Commissioner’s Human Resources Plan for 2009 envisages a staff of 49 officers responsible for freedom of information and data protection. 

Premises with several additional offices allocated to the Commissioner in February 2009, together with the existing premises, can accommodate some twenty employees, which is actually enough only for officers responsible for previous powers. 

 After a subsequent intervention, only slightly more than a half of the proposed amount of resources was approved to the Commissioner under the Budget Law of the Republic of Serbia for 2009, but resources for salaries of officers who would be responsible for the implementation of LPDP have not been allocated.

The instrument passed by the Ministry of Finance in response to the request for endorsement of the Commissioner’s Human Resources Plan for 2009 approves the hiring of the same number of officers as in 2008, which is sufficient only for the earlier duties of the Commissioner, but not for the new ones. The reason put forth was that the Commissioner’s budget was not sufficient for the required salaries, but it was the Ministry of Finance that actually refused to approve the necessary appropriations. This response came after repeated warnings in writing addressed to the Ministry of Finance concerning the harmful consequences of such action at the national level, as the government had assumed the obligation to ensure the implementation of this Law and its enforcement by an autonomous body, in accordance with Article 81 of the Stabilization and Association Agreement and the ratified Additional Protocol to the CoE Convention  for the Protection of Individuals with Regard to Automatic Processing of Personal Data.

Furthermore, the Government passed one piece of secondary legislation necessary for the implementation of this Law two months after the statutory deadline (in July), while another instrument that should govern the issues of record-keeping and keeping of particularly sensitive data has still not been passed, although the deadline for its passing expired ten months ago. 

In mid 2009, the Commissioner addressed a letter to the Prime Minister, Deputy Prime Ministers and Ministers of human and minority rights, justice and public administration and local self-government, explaining once again the factual situation and issues faced in the implementation of the Law on Personal Data Protection; he reminded that the Commissioner’s Office did not have the capacity to hire new staff for supervision duties, second-instance tasks and other data protection duties and warned against the consequences of failure on behalf of the Government to pass the necessary secondary legislation for the implementation of this Law.

In early July 2009, the Ministry of Justice notified the Commissioner on the availability of additional premises for tasks associated with the new duties in the field of data protection, as the High Commercial Court had moved to the by then reconstructed building for judicial authorities in Nemanjina 9. 

In January 2010, upon being informed that the said premises had been vacated, the Commissioner formally initiated the procedure before the competent Government’s commission and the Republic Property Directorate in order to be allocated those premises as a temporary arrangement, pending a final solution to this issue. 

The passive attitude of executive authorities, particularly the Ministry of Finance, has been the main obstacle to implementation LPDP in 2009 in spite of the following facts:

· Article 81 of the initialed Stabilization and Association Agreement between the European Communities and their member states and the Republic of Serbia envisages that Serbia shall harmonize its legislation which regulates personal data protection with acquis communitaire and other European and international regulations on privacy when this Agreement comes into force and that Serbia shall form an independent supervisory body with enough financial and human resources in order to efficiently supervise and guarantee the implementation of laws in the field of personal data protection;
· Article 28 of the Directive 95/46/EC also specifies that each Member State shall provide that one or more public authorities are responsible for monitoring the application within its territory of the provisions adopted by the Member States pursuant to this Directive; that these authorities shall act with complete independence in exercising the functions entrusted to them; each Member State shall provide that the supervisory authorities are consulted when drawing up administrative measures or regulations relating to the protection of individuals' rights and freedoms with regard to the processing of personal data;

· Article 1 of the Additional Protocol to the CoE Convention for the Protection of Individuals with Regard to Automatic Processing of Personal Data regarding Supervisory Authorities and Transborder Data Flows, which the Republic of Serbia rectified in 2008, also envisages supervisory authorities shall exercise their functions in complete independence and shall have powers of investigation and intervention, as well as the power to engage in legal proceedings or bring to the attention of the competent judicial authorities violations of provisions of domestic law giving effect to the principles established by this Protocol;

· Article 114 of the Schengen Convention also requires independent supervision, in that it stipulates that each Contracting Party shall designate a supervisory authority responsible, in compliance with national law, for carrying out independent supervision of the data file of the national section of the Schengen Information System and for checking that the processing and utilization of data included in the Schengen Information System are not in violation of the rights of the person concerned; for this purpose the supervisory authority shall have access to the data file of the national section of the Schengen Information System.

3.2.2. Measures and Activities taken by the Commissioner

Even in such circumstances, with no staff responsible for personal data protection and constant increase of case inflow in the field of freedom of information, the Commissioner has, at great cost in terms of work and time, achieved the following since the Law came into force:

· New instruments on organization and classification of the new Office have been adopted in compliance with the law enacted by the National Assembly on 23 January 2009; 

· In order to better inform the public about the content and the way of exercising new rights, the new Commissioner’s website with more information was posted with support from the UNDP Office; new website also contains the main information on personal data protection; 

· A Guide to the Data Protection Law has been prepared, as a commentary of LPDP through a comparison with European standards and examples from international experience. This Guide is intended to be used by entities to which the Law applies, as well as by citizens wishing to invoke the Law in order to protect their rights. The authors of this publication funded by the EU are experts with recognized international experience. A part of the total run of 2,000 copies has already been distributed to users, while the remainder awaits distribution. The Guide is also posted on the Commissioner’s website; 

· In cooperation with international entities, more specifically GTZ (German Technical  Cooperation) through the PLAC (Policy and Law Advice Centre) Project funded by the EU, in addition to the Guide to the Data Protection Law the Commissioner also prepared a Draft Personal Data Protection Strategy, which was submitted to the Government for adoption following public debate which took place until August 2009;

· In May 2009, the Commissioner organized the first international regional meeting on personal data protection. The meeting was held in Belgrade and was attended by Commissioners or heads of personal data protection agencies from the majority of former Yugoslav republics, numerous public officials and corporate officers, civil sector representatives etc. The meeting was used as an opportunity to present the Guide to the Data Protection Law and the Draft Personal Data Protection Strategy. The event was supported by the Serbian Chamber of Commerce and the UNDP Office in Belgrade;

· In cooperation with international entities (the American Bar Association in Belgrade -ABA-CEELI, PLAC project and the UNDP Office in Belgrade),  the Commissioner implemented activities on education of, unfortunately, extremely low number of human resources in the Commissioner’s Office in order to provide conditions for education of much higher number of human resources from other public authorities as well through cooperation;

· In connection with the implementation of Serbia’s National European Integration Plan, the Commissioner participated in the Enhanced Permanent Dialogue meeting held on 12 May 2009 and on 1 July 2009. For this event, the Commissioner prepared answers to questions from members of the Commissions relating to the Commissioner’s powers, including creation of necessary assumptions for enforcement of personal data protection;

· In connection with the Draft Action Plan on Public Administration Reform in the Republic of Serbia in the Period 2009-2012, suggestions were given to the Ministry of Public Administration and Local Self-government in connection with data protection;

An official of the Commissioner’s Office participated in the work of the Bureau of the Advisory Committee on Implementation of the Convention on the Protection of Individuals with Regard to Automatic Processing of Personal Data held in Strasbourg and attended a two-day seminar on data protection in the field of law enforcement and judicial cooperation in criminal matters, organized in Belgrade by the Institutional Capacity Building Unit of European Commission’s TAIEX, where he presented the national legal and institutional framework for data protection;

· In connection with the Government’s Decree on the Form and Manner of Keeping Records of Personal Data Processing (“Official Gazette of the Republic of Serbia” No. 50 of 10 July 2009), the Commissioner’s Office has organized the establishment of the Central Data Files Register;

· The Commissioner had a meeting with the Minister of Telecommunications and Information Society in connection with the Draft Law on Electronic Communications and data protection. On this occasion, the Commissioner’s Office prepared and presented to the Ministry its proposals, objections and suggestions to the text of the Draft Law. The Ministry initially accepted all objections and suggestions, only to leave out of the Draft Law certain highly important provisions pertaining to interception of electronic communication; 

· In December 2009, the Commissioner organized a meeting titled “Personal Data Protection in Electronic Communication – Duties and Responsibilities of Operators” with support form the Telenor company; representatives of the Ministry of Telecommunications and Information Society, the Republic Telecommunication Agency (RATEL), major operators and providers, experts and representatives of several public authorities and NGOs participated in the meeting;

· In connection with the 28th of January – the International Data Protection Day – the Commissioner once again underscored the need for urgent adoption of a Data protection Strategy by the Government of Serbia, for which a draft version was prepared months ago, and the need for adoption of a secondary legislation instrument providing for the protection of particularly sensitive data in accordance with the Law;

· When attending roundtables and other events hosted by other public authorities and the civil sector, the Commissioner draws the attention of competent officials and the public to the situation with personal data protection in Serbia. An example for this was the roundtable titled “Towards White Schengen List”, organized by Group 484 and the Open Society Fund in September 2009 in Belgrade and a counseling of the Association of Serbian Banks in October 2009, the Commissioner and officials of the Commissioner’s Office presented the Personal Data Protection Law, with pertinent secondary legislation, to the representatives of the banking sector;

Since conditions for supervision and acting on individual cases were not provided, The Commissioner could react in accordance with the Law on Personal data Protection only to cases of gross or mass violation of the law, as in the following cases:

· He reacted to mass violation of the right to personal data protection in case of publishing of unique personal identification numbers (JMBG) of several dozen thousands of citizens by the Privatization Agency; he informed the Ombudsman about that and the Ombudsman instituted proceedings regarding this issue;

The Commissioner reacted in public about gross violation of data protection rights in the case when John Doe sent to a number of the media personal data pertaining to several dozens of judges and trainee judges of the Commercial Court of Belgrade;

· In connection with the announced intention of the Ministry of Education to establish a single record of primary and secondary school pupils, the Commissioner talked with the Minister of Education about the legal basis for such record and highlighted the need to ensure protection of personal data contained therein in accordance with LPDP. Officials of both authorities discussed specific solutions for this issue in late July 2009; 

· Following citizens’ complaints, the Commissioner asked the Ministry of Defence to review the basis and justifiability of data contained in conscript data sheets, which contain numerous personal data relating to conscripts’ family members, not only parents, but also brothers and sisters (including e.g. unique personal identification number, qualifications etc.). As the answer and response from the Ministry were considered unsatisfactory, the Commissioner repeated his warning in June 2009. This time he was informed that the initiative to review the processing of those data had been accepted;

· In connection with the effort of the Ministry of Health to fiscalize medical services and numerous communications from physicians and the Serbian Medical Chamber, the Commissioner addressed a letter to the Minister of Health in which he pointed out the need to preclude any risk of violation of privacy for patients, as health information is deemed to be vulnerable personal data;

· The Commissioner also publicly presented his stance on the issue of stealth of computers containing personal data of tens of thousands of persons from the official premises of the Refugees Commissioner in the city of Novi Sad, criticizing the inadequate reaction of responsible persons and their failure to grasp the seriousness of possible consequences of data abuse;

· In connection with notifications sent by “Elektrodistribucija Beograd” (Belgrade Power Utility Company) to its consumers for the purpose of updating their personal data (unique personal identification numbers), the Commissioner sought an explanation of the legal basis and purpose of personal data processing and of the manner in which collected personal data would be kept and handled;

· In connection with allegations made by a number of employees at judicial authorities, the Commissioner publicly presented his stance and opinion on personal data collection and processing for the purpose of staff downsizing in the judiciary on request from the Supreme Judicial Council and the State Prosecutors’ Council, pointing out constitutional and legal arrangements providing for the legal basis for such action and the principle of proportionality in data processing; he also issued a warning to the said authorities and the Ministry of Justice;

· In connection with the citizens’ reports of inadmissible enclosing of advertising and other materials with bills sent by the housing utility company “Infostan”, the Commissioner responded by explaining the legal arrangements for personal data processing and underlining they can be used solely for the predetermined purpose, i.e. for billing and charging;

· Upon becoming aware of illegal processing of personal data for the purpose of creating separate voting registers of ethnic minorities by national councils for ethnic minorities, the Commissioner responded by warning those councils and the Ministry of Human and Minority Rights of violation of LPDP;

· The Commissioner also responded to reports from the citizens in connection with the disclosure of assets of public office holders by drawing the attention of the Anti-corruption Agency to possible violation of LPDP in case of data processing outside the scope set out by the law, which is carried out under the Bylaw on Register of Public Office Holders and Register of Assets; 

· Following a query from the Legal Department of the company “Termoelektro” Beograd in connection with processing of employee data and records and their harmonization with LPDP, the Commissioner’s Office confirmed that, in cases where there is no legal basis, data can be processed solely on the basis of individual consent given by each employee at the time of data provision; 

· In connection with the implementation of LPDP, officials of the Commissioner’s Office are daily receiving numerous consultative calls and visits from economic operators, public authorities and citizens.

In connection with a complaint lodged by Judges’ Association of Serbia against denial of information by the High Judicial Council in the procedure of appointment of judges, the Commissioner prepared in January 2010 a motion to assess the constitutionality of provisions of the Law on Personal Data Protection which, contrary to the constitutional norm, allow data to be processed under secondary legislation.

In addition to the above, the Commissioner’s Office also resolved 69 individual cases pertaining to the following:

· The Commissioner ruled on 8 requests for transborder transfer of personal data and passed 8 rulings by which their transborder transfer was allowed on request of the Office of the National Council for Cooperation with the International Criminal Tribunal;

· The Commissioner responded to 38 petitions regarding personal data protection;

· The Commissioner gave 22 opinions and/or clarifications in connection with personal data disclosure on request of a public authority,

· The Commissioner replied to one request for access to information.

The Commissioner prepared and submitted two reports on regulations regarding data protection on request of relevant public authorities. 

The Commissioner has 15 cases in process which require inspection. As already mentioned, the Commissioner did not have necessary capacities for these powers in 2009.

4. COOPERATION

4.1. Cooperation with other Public Authorities and Organizations

In 2009, the Commissioner maintained good cooperation with other autonomous and independent public authorities and control bodies on issues of improvement of their operations. Cooperation was particularly good and intensive with the Ombudsman. It should be noted that the Ombudsman has intervened within his powers to eliminate, as far as possible, any adverse effects of inadequate compliance of the Government with its duty to enforce the Commissioner’s rulings where necessary. These autonomous authorities have reacted jointly on a number of occasions through press announcements or conferences on issues concerning their status. They voiced serious concern over the trend of disregard for and non-compliance with their recommendations, opinions and other instruments and called on public authorities to rectify this situation. It has been pointed out that these institutions are, as a rule, excluded from systemic arrangements aimed at ensuring smooth operation.

Relations between the Commissioner and the National Assembly in 2009 have been characterized by a positive development: a significant shortening of the procedure for obtaining the Assembly’s endorsement for instruments governing the operations of the Commissioner’s Office. These procedures have taken far less time than in earlier years, when they used to go on for over a year. However, the Assembly has not reviewed the Commissioner’s annual report on implementation of LFAIPI in 2008. In the context of cooperation with the National Assembly, conclusions from the two-day Belgrade International Conference which addressed the relations between the National Assembly and the Government on the one hand and autonomous public authorities and bodies on the other hand are worthy of praise. The Conference, supported by UNDP, aimed at improving the work conditions and enabling the exercise of powers by autonomous public authorities and defining certain issues that are not regulated by the Law and/or the Rules of Procedure. The Commissioner participated actively in the course of the Conference and the formulation of its conclusions.

The Commissioner met on several occasions with the Prime Minister, the President of the Constitutional Court, and the President of the Supreme Court of Serbia and discussed with them various outstanding issues in connection with protection of the right of free access to information. 

The Government’s relation towards the institution of the Commissioner has only slightly improved since its constitution and cannot be considered satisfactory. Facts seem to indicate that the Government still does not recognize in this institution a useful partner in the attainment of their (presumably) shared objectives, including promotion of democracy and rule of law, and in particular the establishment of democratic control of authorities by the public as a key assumption for fighting corruption, abuse, wastefulness etc. This observation is supported by the apparent lack of willingness of the Government and its services to provide this institution with sufficient staff and premises for proper functioning and to ensure other conditions for the implementation of the laws protected by the Commissioner.  

The Commissioner sent letters about this issue on several occasions and talked to the Government, the Prime Minister, some of the Deputy Prime Ministers and some Ministers and he also talked to them. Unfortunately, this more often than not failed to produce any effect, at least not before parliamentary debate, pressure from the expert community and submission of amendments by the Ombudsman (The Commissioner is not vested with the power to put forward amendments to legislation, although in practice it would be most welcome).

These relations are best illustrated by the situation surrounding the enactment of the Law on Personal Data Protection and the Data Confidentiality Law, including in particular the refusal to accept an initiative to provide for whistleblower protection through the Bill of Amendments etc. A striking example is the fact that the Government has been blissfully ignorant of its duty under Article 28 of LFAIPI in connection with the enforcement of the Commissioner’s decisions, as explained in detail above.

  The Commissioner’s relations with the Ministries, other public authorities and local authorities were based on relations of the authority of the second instance to the authority of the first instance, provision of assistance through education seminars and other expert meetings and consultations on a daily basis between the representatives of these authorities and the Commissioner’s Office. Individual contacts and conversations with certain ministries produced results in some cases, as, for example, conversations with the Prime Minister and the Minister of Internal Affairs, ministers of public administration, judiciary, education, and telecommunications.
It is also significant to mention good cooperation with EU Integrations Office in relation to meeting priorities set by the Government National Program, and with the Administration for Joint Services of the Republic Bodies in provision of corresponding technical services.

Good cooperation was established with representatives of the chamber system, particularly with the Serbian Chamber of Commerce, in provision of support to organization of expert meetings. 

4.2. Cooperation with Non-governmental Sector and with the Media

The Commissioner maintained good cooperation with the civil sector and the media during 2009 as well. The Commissioner established good cooperation with the civil sector and with the media. The cooperation with the civil sector was established primarily in the field of organization of various seminars intended for training and promotion of the public interest to know, which has already been discussed afore, especially with NGO members of the Coalition on Freedom of Information.

In that context the cooperation with the following organizations and associations should also be mentioned: Transparency Serbia, Belgrade Human and Minority Rights Centre, Fund for Political Excellence, Open Society Fund, YUCOM (Yugoslav Lawyers Committee for Human rights), Centre for Security Studies, Group 484, European Movement in Serbia, Standing Conference of Towns and Municipalities, as well as with journalists’ associations NUNS (Independent Association of Journalists of Serbia), UNS (Association of Journalists of Serbia), ANEM (Association of Independent Electronic Media) and with many other civil sector entities. 

Commissioner’s excellent cooperation with the media in 2009 and their role in promoting the rights protected by the Commissioner, in the first place the public interest to know was extremely significant. The public is familiar with the cases where public authorities, following great media pressure, granted access to certain information, for example, information contained in certain agreements, information on salaries in the public sector etc.

4.3. Cooperation with International Organizations

In 2009 the Commissioner initiated and/or continued cooperation with:

- OSCE mission in Belgrade, which began 4 years ago to support organization of seminars on the right to access information held by public authorities, intended for the media representatives and civil society, and as a form of support to the Commissioner in celebration of the International Right to Know Day;

-  The UNDP Office in Belgrade, relating to provision of financial support in building and raising the capacities of the Commissioner’s Office; organization of a regional conference and of a study visit of the employees for the purpose of gaining knowledge and exchange of experiences with the Commissioner for Information and relevant institutions of the Republic of Slovenia; cooperation is also established for 2010 through provision of support to the implementation of a project to increase public finance transparency funded by the Government of the Kingdom of Norway;

-  European Commission Office in Belgrade, through a two-year project to improve data protection, the implementation of which should start in March 2010; the objective of the project is to analyze and assure compliance of Serbian LPDP with European standards and other sectoral laws; 

- GTZ (German Organization for Technical Cooperation) through provision of expert assistance to the institution of the Commissioner in the field of personal data protection in the implementation of the PLAC (Policy and Legal Advice Centre) project financed by the European Union; preparation of the Draft Strategy and the Guide for Implementation of LPDP, as well as exchange of experience in this field;

- Officials of Swedish International Development Aid (SIDA), in connection with their indirect support to greater transparency of operations of executive authorities through the support for the Action Plan on Implementation of Public Administration Reform Strategy; 

- United States Agency for International Development (USAID), about possible topics for cooperation in 2010 in the field of freedom of information;

      
In 2009, the Commissioner had a number of meetings and talks with other representatives of European, international, and neighboring countries’ institutions in connection with the promotion of human rights and fight against corruption, personal data protection and secret files, such as representatives of the Council of Europe and the European Commission, HE Ambassador Urstad, head of the OSCE Mission to Serbia, representatives of the US Embassy to Serbia, UNDP, representatives of the Norwegian Public Governance and e-Government Agency, a representative of the Dutch Anti-corruption Foundation Nikolas Wistern, representatives of the International Criminal Tribunal for Former Yugoslavia in Serbia about the results of implementation of the Law on Free Access to Information and the concept of the new Law on Personal Data Protection, as well as about possible cooperation and support to the institution of the Commissioner.

The Commissioner has established cooperative relations with competent institutions in the region responsible for data protection, notably those in Slovenia, Croatia, Bosnia and Herzegovina and FYR Macedonia. Contacts have been made with the Portuguese institution responsible for personal data protection, within the framework of a study visit to Lisbon by a delegation of Serbian public authorities, organized by the Ministry of Public Administration and Local Self-government and supported by UNDP and SIDА. On that occasion, the Deputy Commissioner visited the Commission on Personal Data Protection of Portugal and exchanged experiences in the field of data protection. 

Major steps towards improved cooperation have been made by the Commissioner’s attendance at the sixth International Conference of Information Commissioners held in Oslo in September 2009 and the participation in the Advisory Committee on Implementation of the CoE Convention  for the Protection of Individuals with Regard to Automatic Processing of Personal Data in Strasbourg.

5. PUBLICITY OF COMMISSIONER’S WORK

All information concerning the Commissioner’s work is available at Commissioner’s Internet presentation, at: www.poverenik.org.rs. This includes both information concerning the implementation of LFAIPI and LPDP and information on the Commissioner’s Office itself. The publicity of information in connection with the implementation of laws is ensured through public announcements, opinions and advice given on request from public authorities, or opinions and advice formulated by the Commissioner on a case-by-case basis in response to complaints, some of which are published in the Commissioner’s Directory.

             Information in connection with the operations of the Commissioner’s Office, statistics on case handling and decisions made and information pertaining to the approved budget and its execution, salaries, available equipment for work, organization, staff etc. is contained in the Commissioner’s Directory, which is also posted on the website and updated on a monthly basis.

The publicity of work is ensured through reports which the Commissioner submits to the National Assembly and the competent committee of the National Assembly, as well as through reporting to the President of the Republic of Serbia, the Government and the Ombudsman and submission of other relevant information to the competent authorities.

From the commencement of his work, the Commissioner submitted an extraordinary Report on Implementation of LFAIPI to the Culture and Information Committee of the National Assembly in November 2005, as well as four regular reports to the National Assembly, for 2005, 2006, 2007 and 2008 respectively. The Reports for 2005 and 2006 were reviewed and endorsed by the Culture and Information Committee, while the National Assembly did not review them. Indeed, the Report for 2006 was the subject of debate between National Deputies (MPs) at the time of Commissioner’s reappointment in June 2007. The Reports for 2007 and 2008 were not reviewed at all.
The reports are available at the Commissioner’s official website.

6. REVIEW OF CURRENT SITUATION IN THE FIELD OF EXERCISE OF THE RIGHT OF ACCESS TO INFORMATION OF PUBLIC IMPORTANCE

6.1. Interest in Requesting Information

Statistics of the Commissioner’s Office and the reports on the implementation of LFAIPI submitted by public authorities have revealed the following aspects of the situation in the field of exercise of the right of free access to information of public importance:

  The right of free access to information held by public authorities is still was exercised predominantly by citizens. According to information contained in 615 reports submitted to the Commissioner, over 50,000 requests were filed in 2009. Since a number of public authorities did not submit reports and as many of submitted reports are incomplete, this figure is far from being absolutely accurate, but it can certainly be taken as indicative. The number of filed requests is undoubtedly much higher, which seems to indicate that the public is still very much interested in the operation of public authorities and that this interest has seen an upward trend since the beginning of implementation of the Law. This is confirmed by disclaimers frequently encountered in the reports submitted by public authorities, namely that they did not keep track of all requests, especially verbal ones, in cases where the requester received the information immediately. 

 Statistics also show that the majority of inquiries into the operations of public authorities in 2009 were made by citizens, who accounted for 79.1% of requests, followed by the media - 7.5%, then public authorities themselves - 2.7%, NGOs 2.1%, political parties 0.2%  and other categories 8.3%. 

As regards the content of requests for information in 2009, issues with greatest appeal for the citizens again included disposal of budget resources, salaries and the number of employees in the public sector, public procurement, privatization, projects, investment, actions of different authorities in judicial and administrative proceedings, the operational activities of employees at the Ministry of Internal Affairs, medical treatment, environment protection, animal welfare measures, functioning of local self-government bodies, funding of political parties etc. requests are often based on prior knowledge of ignoring of citizens’ requests filed with public authorities in connection with the exercise of other right or illegal actions by officials, i.e. corruption, and it is not infrequent that a requester is at the same time a damaged party. 

6.2. How Public Authorities handle Requests

Regarding the manner of handling requests, from the reported data it appears that requests filed by the media had the highest share of answered requests, followed by requests by NGOs, political parties, other public authorities and finally the citizens. This seems to indicate that the authorities are “scared” of the media more than any other category of requesters, but still tend to ignore the citizens when it comes to the exercise of their freedom of information.

Statistically, the situation in terms of acting of public authorities upon requests has not improved in 2009 compared with 2008; indeed, it appears that they have taken a step backwards, judging by the large number of complaints filed with the Commissioner and the outcome of those complaints. Public authorities are still not willing to allow access to all information on their activities, in accordance with the standards set out in LFAIPI, before a requester lodges a complaint, and sometimes not even after a complaint has been lodged and, worse still, even after the Commissioner has issued an order.

This is supported by the fact that, of the total number of resolved complaints, about 81% were justified and in about 50% of the cases the Commissioner had to order the authorities to honour the requests and enable access to requested information, unlike 2008, when the Commissioner’s orders were needed in only about 27 % of all cases. In the remaining cases, issues have been resolved even without a formal order: the Commissioner’s intervention and request for explanation were sufficient.

What is worrying that there are still too many complaints against the so-called “silence of administration”, although LFAIPI does not recognize such procedural situation and envisages liability for infringement in those cases. Specifically, only 7,2% of all complaints lodged with the Commissioner concern decisions on refusing access to information, while all the remaining cases are related to complaints for failure to act upon request or complaints for ignoring or rejection of requests in the form of communication addressed to the requester. 

In about 50% of cases, complaint proceedings were terminated because the public authorities concerned in the meantime acted on requests and granted access to information following interventions by the Commissioner. This goes on to confirm our opinion stated elsewhere that it takes only a little more willingness, knowledge and responsibility to meet the requests and to reinforce citizens’ trust in public authorities, while at the same time avoiding the unnecessary administration of complaints, costs of proceedings and liability for infringements.

The reason most frequently cited as the grounds for withholding requested information in 2009 was alleged document confidentiality, without supporting evidence verifying that such measures are aimed at safeguarding an overriding interest, as required by the Law. Another frequently used excuse was that a requester did not have the so-called justified interest to know because he/she was not party to a procedure held before a public authority to which the information relates, which also inadmissible as a reason for denying access to information.

There are still cases of unjustified denial of access by invoking legislative provisions on privacy, even in cases of data concerning salaries of CEO’s of public enterprises or general internal instruments passed by institutions. Cases where one person files several requests, even though the requested information concerned the disposal of budget funds and other public resources by public office holders, recruitment or the number of civil servants etc., were often classified as abuse of freedom of information and requests were rejected.

 In 2009 as well, public authorities have, in most cases, rejected the requests for information by sending a communication, which contravenes the provisions of the Law, under which the public authority concerned is required to pass a decision, give the rationale behind its decision to reject a request, provide evidence that the purpose of such denial of access to information is to safeguard an overriding interest, list the possible harmful effects of disclosure and include instructions on available remedies.

      What is particularly worrying is the fact that public authorities denied access to information to other public authorities, notwithstanding the fact they filed written requests with references to the Law on Free Access to Information. This is not only contrary to the provisions of this Law, but also violates the well-known duty of mutual cooperation between public authorities and the principles of good governance.

The right to access information was also used by representatives of political parties in 2009 as well, mostly by the opposition.

The above given information about the decisions of the Commissioner made with respect to the lodged complaints in cases of denial of access to information, show a high percentage of unjustly refused or unsolved requests by the government agencies.

In 2009, the number of public authorities in which the head officer appointed an officer responsible for complying with requests for access to information has increased considerably, which is understandable given the increasing number of requests and justifiable from the aspect of  faster processing, in particular in case of large authorities and those with dislocated services and benefits from education in relevant seminars, which were much less attended by the staff of authorities that failed to appoint such officers.

Officers responsible for complying with requests for access to information usually perform other duties as well and they claim they are unable to dedicate their full attention to the responsibilities set out in this Law, although some good examples have been set by authorities that formed special units dedicated exclusively to these duties, such as the Ministry of Internal Affairs. 

Staff education is still very important condition for proper implementation of LFAIPI. 

6.3. Charges for Issuing Copies of Documents

Under the relevant Decree of the Government of Serbia, the costs of issuance of copies of official documents are deemed to be national budget revenues.

Data presented in the submitted reports show that, in 2007, a total of about RSD 73,000.00 was collected from charges related to requests for information of public importance, which is by 52 % higher than in 2008. Having in mind that these are republic level data, it is still evident that these resources are negligible.

According to the official information held by the Treasury Administration of the Ministry of Finance, the total amount of funds paid to the designated Treasury Account 840-742328843-30 on this basis in 2009 is slightly higher – it amounts to RSD 78,000.00 – which is understandable, considering that many authorities did not submit reports.

In 2009, the number of complaints filed with the Commissioner for issuing copies of documents against charges higher than necessary costs or collection of stamp duty on requests for information in accordance with the regulations pertaining administrative charges has been negligent, partly due to the amendment of the Law on Republic Administrative Fees under which these requests are exempted from such fees, in accordance with the regulations on freedom of information.

 
Where the Commissioner learned about cases of collection or attempted collection of charges higher than those set by the law, he drew attention of the public authorities concerned to the malpractices inconsistent with the Law. 

6.4. Organization of Training and Maintenance of Information Storage Media

Apart from being an obligation laid down by the law, staff training is the single most important precondition for consistent application of LFAIPI, which is why the Commissioner advocated for this issue to be included in the mandatory curriculum of civil servants’ professional upgrading and the program of State examination for admission to public authorities, which would enable consistent implementation of the abovementioned binding recommendation of GRECO (Group of States against Corruption, under the Council of Europe). 

Regardless of the foregoing, only 50% of the public authorities that submitted their reports specified they held staff education and training activities in 2009 in connection with the implementation of LFAIPI, about 30% of them stated they held no such training, while about 20% of authorities did not include any information in this regard. These figures are far from encouraging although they are slightly better than last year and they confirm the above observation that, setting aside the abovementioned training activities organized by the Commissioner and his Office jointly with relevant public authorities and the non-governmental sector, still only a small number of public authorities actually carry out training activities for their staff in order to familiarize them with the procedure for exercise of this right and duties of authorities set by the law.

As regards the requirement for public authorities to maintain regularly their information storage media (paper documents, tapes, films, electronic media etc.), about 58% of authorities that submitted their reports indicated that they execute this obligation, while about 17% of authorities stated expressly they did not undertake any measures for maintenance of information storage media; the remaining authorities made no statement regarding this legal obligation.

The fact that some authorities explicitly stated in their reports they had not complied with these obligations under the law, although this is punishable as an infringement, is a reason for great concern. In spite of a certain improvement compared to 2008, the rate of compliance with these obligations is far from satisfactory and it shows that a not insignificant number of authorities disregard the issue of keeping and maintaining their own documents. This needs to be addressed, not least because it is a precondition for efficient obtaining of requested information. An evaluation of the actual situation regarding compliance with this obligation by the authorities requires serious supervision by the competent ministry, but this has not been done even after five years of the effective date of the Law.

6.5. Reporting
Pursuant to provisions of Article 43 of the original text of LFAIPI, this duty was entrusted to authorized officers of public authorities, while the amendments of the Law of December 2009 transferred the reporting duty to the public authority as such. Reporting implies a presentation of the activities undertaken with the aim of implementing LFAIPI. In addition to public authorities, this provision covers also all other bodies deemed to have the status of public authorities for the purposes of this Law, including territorial autonomy bodies, local self-government bodies and organizations vested with public powers.

The Commissioner addressed a letter in mid December last year to almost all public authorities covered by this legal requirement. This was reinforced by public announcements, in which the Commissioner called on all public authorities to comply with this requirement by 20 January 2009, inclusive, which date has been set as the final deadline under the recent amendments of the Law.

Reports on Implementation of the Law in 2009, as of the date of conclusion of this Report, were submitted by 620 authorities – slightly fewer than in 2008. According to the available information of the Commissioner’s Office contained in the Catalogue of Public Authorities, the total number of authorities covered by the reporting requirement is more than 3,000. Of course, this information cannot be deemed completely accurate as the category of organizations vested with public powers cannot be precisely defined without supervision. Certain entities have changed this status due to privatization, e.g. veterinary services etc., so the total number of authorities included in the Catalogue is somewhat lower than in previous years. The number of those that did submit reports – about 20% – should also be seen in this context. Education institutions – from primary to higher – accounted for the highest share of non-compliance with this duty. Of course, it is beyond doubt that these institutions are vested with public powers and hence are covered by the said duty. Thus, of 92 state-owned university schools, only one submitted the report – the Faculty of Political Sciences; none of the 32 state-owned advances secondary schools and only two secondary and two primary schools complied with this duty. This figure can largely be attributed to the almost complete lack of accountability for non-compliance with relevant duties, even the undisputable and benign ones such as this. However, it also speaks of a need for education on the content of rights and responsibilities set out in LFAIPI, as it is quite obvious that a fair percentage of these entities are unaware of their status and duties under this Law. 

All 6 highest public authorities referred to in Article 22 of LFAIPI – the National Assembly, the President of the Republic of Serbia, the Government of the Republic of Serbia, the Constitutional Court, the Supreme Court of Serbia and the Republic Public Prosecutor have submitted their reports within the time limit specified by the law. Out of 24 ministries, although they were reminded, together with more than a thousand other authorities, of their reporting duty by the Commissioner in late 2009, 3 did not submit reports: the Ministry of Infrastructure, the Ministry of Religions and the Ministry of Environment and Spatial Planning; indeed, the Ministry of Infrastructure (formerly under the guise of Ministry of Capital Investments) had also failed to do so in the previous 4 years. 

The percentage of compliant local, city and municipal authorities in 2009 was 10% higher than in the previous year. As regards cities, only two out of the total of 24 cities did not submit reports – Jagodina and Pristina.

It is worth noting that the rate of compliance by national and provincial public enterprises has increased 12% compared with the previous year. This is obviously in part due to the media pressure and frequent comments by the Commissioner concerning this category of authorities, whose operations are a major point of interest for the citizens who use their services. 

As regards judicial authorities, the rate of compliance with this duty is generally lower: for some categories, e.g. municipal courts, it is as much as 30% lower than in the previous year. This is clearly due to the ongoing reform of the judiciary. Namely, the deadline for reporting was in the middle of sweeping status and organizational changes, which among other things resulted in changes of addresses and termination of many of these entities. 

Overview of information on the number of received reports:

	Public authority
	Total No. of public authorities
	Submitted report
	%  of submitted reports
	Note

	Authorities referred to in Article 22 of the Law (National Assembly,

President, Government, the

Supreme Court, the

Constitutional Court and

the Republic Public Prosecutor)
	6
	6
	100 %
	

	Ministries 
	24
	21
	87.5 %
	Reports not submitted by Ministries:

- of Infrastructure,

- of Religions

- of Environment and Spatial Planning

	District courts 
	30
	22
	73.3%
	

	Municipal courts
	124
	63
	50.8%
	

	Commercial courts
	19
	17
	89.5%
	The court in the town

of Novi Pazar is non-functional

	District prosecutors’ offices
	31
	25
	80.6%
	

	Municipal prosecutors’

offices
	102
	73
	71.6%
	

	Magistrates’ courts
	164
	105
	64%
	

	Authorities and organizations of the

Autonomous Province of

Vojvodina
	32
	26
	81.2%
	

	Cities
	24
	22
	     91.7%
	 

	City municipalities 
	31
	17
	54.8%
	

	Municipalities
	144
	90
	62.5%
	

	Public enterprises

(Republic and Provincial

level) required to submit

reports
	30
	25
	83.3 %
	

	Other public authorities 
	2321
	108
	4.6%
	

	Total
	3082 
	620
	20.12%
	


6.6. Preparation and Publication of Directories

Under Article 39 of the Law on Free Access to Information of Public Importance and the Instructions on Publication of Directories, public authorities and other bodies granted the status of public authorities within the meaning of the Law shall produce the Directories in electronic form and to publicize them as required under the Instructions on the Internet i.e. on their Web presentation, with the possibility of publishing the Directory also in other forms in addition to this one.

Compared to other duties of public authorities set under LFAIPI, publishing of directories is undoubtedly the most important from the aspect of citizen’s interest and needs. By publishing this document, public authorities make available to the citizens and the media the key facts about their operations, HR and other capacities, organization, powers, spending of budget resources, types of services they render and procedures for the exercise of requester’s rights, available remedies in case of negative outcome before the authority concerned, types of information available to the authorities etc. even without a formal request to access information. Preparing and updating this document gives public authorities a chance and sets a duty to review their organizations and procedures and to improve them, while at the same time affirming the body’s operations. 

According to the reports, this requirement was fully observed by 222 public authorities (about a dozen more than last year) that published Directories on their Websites.

The requirement was also partially observed by further 191 authorities that produced printed directories, but failed to publish them as instructed by the Commissioner. In real terms, this number is likely to be higher, taking into account the fact that it had been much higher in 2008 and that the figure relates mostly to judicial authorities, whose rate of compliance with this duty was lower in 2009. Most of them had objective reasons for failing to do so, namely they did not have their own Internet presentations. However, they failed to make use of the possibility, specified in the Instructions, to publish the directory on the site of their immediate superior authorities, of authorities that control their operations or of authorities that delegated powers to them. This was, for example, how commercial courts posted their directories.

Overview of published directories by structures of authorities:

	Public authority
	Total
	Directory

prepared

and

posted on

website 
	%  
	Directory

prepared,

but not

posted on

website
	 Note 

	Authorities referred to in Article 22 of the Law (National Assembly,

President, Government, the

Supreme Court, the

Constitutional Court and

the Republic Public Prosecutor)
	6
	6
	100%
	 
	

	Ministries 
	24
	22
	91.6%
	1

Ministry of Religions
	Not posted by

Ministries of:

-Infrastructure



	Authorities of the

Autonomous Province of

Vojvodina 
	32
	22
	68.7

%
	1
	

	District courts
	29
	8
	27.6%
	8
	

	Municipal courts
	124
	15
	12.1%
	19
	

	Commercial courts
	19


	15
	78.9 %
	1
	

	District prosecutors’ offices
	31
	2
	6.4 %
	19
	

	War Crimes Prosecutor’s

Office
	1
	1
	100%
	-
	

	Municipal prosecutors’

offices
	102
	4
	3.9%
	42
	

	Magistrates’ courts
	164
	9
	5.5 %
	58
	

	Cities
	24
	18
	75%
	1
	

	City municipalities
	31
	13
	41.9%
	
	

	Municipalities
	144
	32
	22.2%
	21
	

	Public enterprises

(Republic and Provincial

level)
	30
	17
	56.7%
	2
	

	Other public authorities and organizations
	2321
	107
	4.6%
	16
	

	Total
	3082
	222
	7.2%
	191
	


Of the six national authorities referred to in Article 22 of the Law – all of which prepared their directories and published them on their web presentation – the National Assembly stands out as an authority with the most complete directory. The Directory prepared by the Office of the President of the Republic also came close to this. 

As regards ministries, the situation in 2009 was statistically at the same level as in 2008. The only ministry which did not comply with this legal duty is the Ministry of Infrastructure. It beggars belief that the Ministry treats is legal duty in this way, even after a formal warning issued by the Commissioner and an explicit order to comply with this duty in March 2008. The Ministry of Religions also still has not posted its directory on the Internet although it published a printed version.  


  As regards the duty to update the information contained in the directory on a regular basis and at least once a month, in accordance with the Commissioner’s Instruction, the situation is still unsatisfactory. According to the report, all Ministries are regularly updating their data, which is de facto not the case, as can be seen from data that belong to changeable categories, e.g. budget execution, which nevertheless have not been changed for some time.

 The quality of published directories improved compared to previous year, but it has still not reached the expected and required level and it is very uneven. The Commissioner’s Report for 2008 contains results of an analysis performed by the Transparency Serbia within the approved NIP project in cooperation with the Commissioner through the Ministry of Public Administration which show that some directories contain only basic information on organization of authorities, approved budget and similar information which can also be found on official websites of authorities, while some contain a number of practical and to-date information on operations of authorities. 

The abovementioned analysis was which submitted to authorities at all levels undoubtedly contributed to the enhanced quality of directories, notably local self-government bodies, which also received a model of directory.

As regards judicial authorities, due to the lingering issue of their technical capacities and possibly also due to the ongoing reform, many are still unable to publish directories on their web presentation or indeed have no web presentations at all.

As regards Republic and provincial level public enterprises, the situation improved only with respect to the number of posted directories on websites. Still, in terms of content of the published directories there has been less progress, as important information on applicable procedures, public resources used etc. is often lacking, which is typical also of other organizations vested with public powers, including agencies, institutes, funds, directorates etc. Nevertheless, considerable progress has been made by making the figures of salaries of CEO’s of public enterprises and directors of agencies available on the Governments’ website, as a result of public pressure after the disclosure of data collected following an intervention from the Commissioner.

As regards local authorities, the situation has improved compared to 2008, which is clearly a result of the aforesaid activities implemented in connection with the drafting of a model directory. According to the reports for 2009, 60 out of the total of 199 cities, city municipalities and other municipalities have posted directories on their websites and 21 have published directories in printed version. Regardless of the abovementioned improvement, the fact that only one half of the authorities which submitted reports complied fully with this requirement in the fifth year of implementation of LFAIPI is very worrying, particularly because these authorities usually provide services to the citizens and the citizens, as a rule, are the ones in the greatest need for information on their rights and on applicable procedures. This is all the more irresponsible given that they received maximum assistance to ensure compliance with this statutory duty.

 In view of the importance of publication of directories, as explained above, the issue was discussed with the Ministry of Telecommunications and Information Society in order to standardize proactive publication of information on operations of public authorities. These activities can realistically be expected to take place and produce effects in 2010.  

7. REVIEW OF CURRENT SITUATION IN THE FIELD OF PERSONAL DATA PROTECTION

It is impossible to give a truly objective account of the situation in the field of data protection in 2009 because the Commissioner did not have the necessary capacity for enforcing LPDP throughout the year. However, the facts and knowledge obtained from the citizens’ reports and complaints and from other sources seem to indicate the following:

A rough estimate is that there are hundreds of thousands public and private entities (about 350,000) that process personal data. Most of them, in particular public authorities, have more than one personal data file or database. Thus, assuming that, on average, each data controller has at least three data files, the total number of records is estimated to be more than a million. These include numerous records held by public services, the military, the police, pension and health insurance institutions, education establishments, banking system institutions and credit bureaus, social security institutions, public utilities, associations, numerous human resources departments of various employers etc. Many of these instances of personal data processing do not have an explicit legal basis, i.e. there is no consent of the data subject, or the law does not specify the purpose and scope of processed data, the duration etc. Worse still, in many cases these are particularly sensitive data, include medical information on treatment, social status etc.
Often certain legislative provisions do not or did not comply with the constitutional norms of data protection. This was the case with Article 55 of the Telecommunications Law, which was found to be unconstitutional, or the technical requirements for implementation of that Law, which have been amended and made compliant with the Constitution after reactions from the Commissioner, the Ombudsman and the expert community.

The risks of illegal data processing are compounded by the use of biometric personal data, the tendency of increasing use of video surveillance equipment and CCTV cameras in public areas, shopping centres, commercial and residential properties, as well as other modern technology, electronic communications etc.
Undoubtedly, the right to data protection, as part of a fundamental human right – the right to privacy – is becoming increasingly difficult to maintain in this day and age. Developments in science and technology, in particular the emergence of modern communications, introduction of new information systems and creation of large data banks in all areas, while certainly beneficial in many ways, have created new ways of violating human privacy and abusing personal data. Information on the basis of which a person is or can be identified has the potential for abuse in that it can be used for surveillance and for direction of a person’s behaviour and habits, for trading and exchange of personal databases in the market, for identity theft, for attempts at implementing totalitarian concepts of control of the society and various other forms of abuse. 

Some of the cases mentioned in this Report in which the Commissioner was forced to react publicly because of gross violation of the right to data protection are just a tiny drop in an ocean of possible risks and actual violations of this right. 

Such situation is undoubtedly a result of the fact that Serbia is one of the very few countries that, as late as at the end of 2008, did not even have a law that would provide for the collection, use, processing and keeping of personal data and that would systemically govern the field of personal data protection. For years the positive law framework in this field was affected by the dissolution of former SFRY, FRY and the State Union of Serbia and Montenegro. 

Formally, a legislative framework for data protection had existed even before the enactment of this Law for some ten years, after the ratification of the CoE Convention for the Protection of Individuals with Regard to Automatic Processing of Personal Data by the Assembly of FRY in 1992 and the enactment of the Personal Data Protection Law in 1998. However, that Law had never been de facto implemented with regard to the protection of this right, not least because it failed to define the issue of its enforcement. 
Such situation undoubtedly requires much effort from the Commissioner and all competent institutions in order to ensure adequate protection of this Law, in accordance with European standards and the assumed international obligations.
8. PRIORITIES IN 2010

Planned activities and measures of the Commissioner for 2010 are focused on the following priorities:

In the field of freedom of information of public importance:

1. Regarding protection of the freedom of information in the Commissioner’s proceeding upon complaints, to improve the observance of relevant time limits, which implies among other things the hiring of the necessary new staff,

2. To ensure that the competent Ministry of Public Administration and Local Self-government enables comprehensive enforcement of LFAIPI and application of sanctions and infringement liability under the Amending Law to LFAIPI of 16 December 2009,

3. In cooperation with the line ministries competent for public administration reform and e-government, to ensure better provision of information to the public concerning the operations of executive authorities by publishing proactively all relevant information and documents in the Directories and on the Internet;

4. To ensure adequate protection of whistleblowers in public authorities who, in the interest of fight against abuse and corruption, disclose information indicating such issues,   

5. To establish cooperation with the newly-formed Administrative Court of Serbia in order to ensure harmonization in the application of standards and protection of the freedom of information in proceedings before the Commissioner and in complaint proceedings in administrative disputes before the Administrative Court,

6. To implement activities on an ongoing basis in order to improve the skills and knowledge of public authority staff with regard to compliance with their duties arising from LFAIPI,

7. To strengthen international cooperation, cooperation with other public institutions, in particular with autonomous and governmental bodies with significant powers in the fields of protection of rights and combating corruption, as well as with the media and the civil sector.

8. To continue regular activities aimed at affirming the right through the existing good cooperation with the media and the members of the Coalition of Freedom of Access to Information of Public Importance and other non-governmental organizations dealing with human rights issues and through informative materials designed to raise the awareness on the exercise of this right. 

In the field of personal data protection:

· Activities and measures aimed at ensuring that the Government of Serbia and/or its technical services create as soon as possible the necessary conditions for implementation of the Law on Personal Data Protection including: the passing of a secondary legislation instruments providing for safeguards and archiving of particularly sensitive data, in accordance with Article 16, paragraph 5 of LPDP; adoption of a Personal Data Protection Strategy; and final provision of adequate premises for the Commissioner’s Office to enable the hiring of new staff according to the approved Human Resources Plan for 2010;  

· Activities aimed at capacity building of the Commissioner’s Office, including hiring and training of staff responsible for the protection of rights with regard to personal data processing and for supervision of data processing;
· Activities aimed at making the Central Data files Register at the Commissioner’s Office operational and training of data controllers, in particular in public authorities;
· Timely action on reports, petitions and complaints concerning violations of the right to data protection, requests for approval for transmission of data outside the country and supervision as per the determined Plan in the fields where particularly sensitive data are processed, including health, security structures, employment relations, banking, insurance, telecommunications etc.;
· Activities aimed at promoting the right to data protection and the Commissioner’s activities in that regard;
· Activities aimed at establishing and/or strengthening international cooperation and cooperation with governmental and non-governmental institutions and the civil sector in the fields of protection of rights and combating corruption, as well as with the media and the civil sector.

For effective attainment of the above priorities by the Commissioner’s Office, it would be very helpful if other public authorities ensured the necessary preconditions for this in their respective spheres of competence.

9. RECOMMENDATIONS

In 2009, the institute of freedom of information has been used much more than in previous years, which is encouraging from the aspect of human rights. However, as regards the implementation of LFAIPI, most of the problems highlighted by the Commissioner in previous annual reports as impediments to the implementation of the Law and as effective curtailment of the actual exercise of this freedom remain unresolved. The Commissioner’s Report on Implementation of LFAIPI in 2008, just like all other Reports before it, contained almost identical recommendations, but those recommendations have apparently failed to materialize. The Commissioner believes that the newly-enacted Law on National Assembly and further strengthening of the role of the National Assembly will contribute towards resolution of major issues concerning the attitude of executive authorities to compliance with the law and to autonomous public authorities.

In the fifth year of implementation of LFAIPI, obstacles in the way of effective exercise of the freedom of information have still not been eliminated, and this hampers vital improvements in the field of democratic control of the government by the public and especially in the field of fight against wastefulness, abuse and corruption.

In 2009 the Commissioner did not have at his disposal the necessary capacity for implementation of the Law on Personal Data Protection, although he had timely warned top officials of the executive arm of the government of the importance of implementation of this Law at the national level for the exercise and factual protection of rights and for supervision of data processing, in accordance with the assumed international obligations and standards.

In view of the foregoing, the Commissioner proposes that the National Assembly examine and endorse the following recommendations and take necessary measures for their implementation in accordance with the Law on National Assembly:

1. The competent Ministry of Public Administration and Local Self-government should ensure comprehensive enforcement of LFAIPI and application of sanctions, i.e. adequate infringement liability, in accordance with the Amending Law to LFAIPI of 16 December 2009;

2. The Government of Serbia should regulate without delay the manner of compliance and should commence with the performance of its duty to enforce the Commissioner’s rulings where necessary, in accordance with Article 28, paragraph 3 of LFAIPI;

3. Through implementation of the Public Administration Reform Strategy and the Electronic Government Strategy of Serbia, the Government of Serbia should ensure that the public receives better information on the operations of executive authorities through the publication of all relevant information and documents in their Directories and on the internet on a proactive basis, without specific requests from the public;

4. The Government of Serbia and/or its technical services should ensure as soon as possible the necessary conditions for implementation of the Law on Personal Data Protection, including:

1. The adoption of a Personal Data Protection Strategy, based on the Draft Strategy submitted by the Commissioner in September 2009;
2. The adoption of a secondary legislation instrument providing for safeguards and archiving of particularly sensitive data, in accordance with Article 16, paragraph 5 of LPDP, which ought to have been adopted by 4 May 2009;
3. To find a definitive arrangement for providing adequate premises to the Commissioner’s Office to enable the hiring of new staff according to the approved Human Resources Plan for 2010;

5. The Government of Serbia should pass a special resolution binding the competent ministries, the Republic Secretariat for Legislation and the European Integration Office to ensure consistent implementation LFAIPI and LPDP in the drafting of regulations, i.e. to ensure harmonization of provisions governing the publicity of operations of public authorities and accessibility of information, as well as provisions pertaining to personal data processing, with these Laws and with relevant constitutional provisions;

6. That the competent Committees of the National Assembly, in particular the Legislative Committee and the Committee on European Integration, when giving their opinions on draft laws, pay more attention to the need to ensure consistency of the legal system and to apply European standards in the fields of freedom of information and personal data protection.   

The measures proposed above, if implemented and enforced, would eliminate the major obstacles and facilitate enhanced implementation of laws within the Commissioner’s sphere of competence.

COMMISSIONER

Rodoljub Sabic
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